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43 Private nuisance

	 12	 Torts	affecting	land

not interfere with another’s enjoyment of their own 
land. The law works on the basis that there must be 
give and take between neighbours. An unreasonable 
interference is one that goes beyond acceptable 
behaviour, so not every activity or interference will be 
a nuisance.

Damage
The interference must have caused material damage. 
That is, it is more than trivial. This is usually discomfort 
or interference with use of land, but it can also be 
actual physical damage to property. Personal injury is 
not usually recoverable in nuisance as this is covered by 
the tort of negligence.

Personal discomfort is measured by reference to the 
standards of an ordinary person who might occupy the 
claimant’s property.

Where the interference causes discomfort rather than 
physical damage, the court will apply a reasonableness 
test to decide if there is an actionable nuisance. A 
number of factors are considered, which are set out 
in Section 43.2. These may be considered in isolation 
or together.

Since the case of Hunter v Canary Wharf Ltd (1997), 
the court will concentrate on damage to the land 
itself rather than the landowner. This means that 
the landowner must find a way of demonstrating 
how their land has been affected by the unreasonable 
activity.

43 Private nuisance

43.1 Nature of liability
Private nuisance has been defined as the substantial 
and unreasonable indirect interference with the 
claimant’s land or with his enjoyment (use) of it.
In order for a claimant to succeed in a claim for 
nuisance, they must prove three elements:
1 There must be an indirect interference with the use 

or enjoyment of land or property.
2 The interference must be unreasonable.
3 The interference must have caused damage.

Indirect interference
The interference can come from sources such as smoke, 
smells, noise, vibrations or water.

Unreasonable interference
Generally, a person is able to do what they want 
on their own property as long as the activity does 

Introduction
The tort of private nuisance attempts to balance the rights of a person to use their land as they want with 
the claimant’s right to enjoy their land without interference from others. This tort involves situations where 
a person has been unable to enjoy their property because of another person’s activity. The activity could 
range from a neighbour who is making too much noise, to one who is polluting the environment (such as 
smoke from factories in an industrial area).

CASE EXAMPLE

Southwark LBC v Mills (1999)
Southwark LBC had converted a house into flats 
and Mills lived in one of them. She sued SLBC, 
claiming that the building was poorly sound-
proofed and she was bothered by the everyday 
noise from the other occupants in the other flats. 
The ordinary use of the flats was not a nuisance 
as there was nothing unusual about the way in 
which the building had been converted. The noise 
was normal for this type of residential building.
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▼ Table 43.1 Types of interference and key cases

Key cases

Activity Case

Trees spreading onto 
claimant’s land

Davey v Harrow Corporation 
(1957)

Water flooding onto land Sedleigh-Denfield v 
O’Callaghan (1940)

Noise, e.g. blowing whistles 
and hitting trays

Christie v Davey (1893)

Smells, e.g. fast food Adams v Ursell (1913)

43.1.1 Parties to the case

Who can sue?
The claimant must have a proprietary interest in the 
land, so only the owner or tenant of land can sue for 
nuisance. This principle was confirmed in Hunter v 
Canary Wharf Ltd (1997).

CASE EXAMPLE

Hunter v Canary Wharf Ltd (1997)
The claimants claimed for damages in nuisance 
for interference with television signals caused 
by the erection of the Canary Wharf tower, and in 
negligence and nuisance for dust created by the 
construction of the link road in the area.
The Court of Appeal dismissed the action relating 
to the interference to television signals because, 
on the facts, the interference was not capable of 
being a nuisance. The action relating to the dust 
was allowed to proceed.
On appeal, the House of Lords considered two 
questions:
1 Is interference with television reception capable 

of amounting to an actionable nuisance?
2 Is it necessary to have an interest in the 

property affected to claim in private nuisance? 
If so, what interest?

A majority of the House held that it was necessary 
for the claimant in a nuisance action to prove an 
interest in the land affected. This established that 
this tort is one that is against the land. Occupation of 
the property as a home was not sufficient to bring a 
claim. An action in nuisance can be brought by the 
owner or tenant or by a person who enjoyed exclusive 
possession but lacked any proprietary interest. A 
licensee without exclusive possession cannot bring 
a claim: in this instance, spouses and children of 
tenants of a property affected by the dust that had 
become a nuisance did not have a successful claim.

ACTIVITY

Answer the following questions on the case of 
Hunter v Canary Wharf Ltd (1997).
1 What torts were the claimants using to obtain 

compensation?
2 What were the two main issues in the case?
3 Is it possible for interference with television 

signals to be an actionable nuisance?
4 Why is it necessary for the claimant to 

have an interest in land to bring a claim 
in nuisance?

5 Is it fair that a person without an interest in 
land cannot bring a claim in nuisance even if 
they have suffered physical harm?

 

Internet research
Read these news stories for further information on 
these key cases. Summarise the facts and outcome of 
each case:
» www.bbc.co.uk/news/uk-england-somerset- 

27067020 Were fireworks the cause of the deaths 
of road users?

» www.independent.co.uk/news/people/law-
report-no-nuisance-caused-by-canary-wharf-
tower-1259249.html News report of Hunter v 
Canary Wharf Ltd (1997).

Who can be sued?
Generally, the people who can be sued can be placed 
into one of three categories:
1 The creator of the nuisance – even when they no 

longer occupy the land from which the nuisance 
originates. An occupier is liable for nuisances 
created by themselves and their employees, but is 
not generally liable for independent contractors 
or trespassers. If an occupier becomes aware of 
a nuisance arising out of a natural condition on 
their land, they must take positive action to 
prevent it.

2 The person who authorises the nuisance – such a 
person was successfully sued in the case of Tetley v 
Chitty (1986).

3 Anyone who adopts the nuisance – this person may 
be sued as they have allowed the nuisance to carry 
on. An example can found in Sedleigh-Denfield v 
O’Callaghan (1940).
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43 Private nuisance

12
CASE EXAMPLES

Sedleigh-Denfield v O’Callaghan (1940)
Without the defendant’s permission, and technically 
while trespassing, a local council laid a pipe in a ditch 
on the defendant’s land. The workmen involved did 
not place a grid near the mouth of the pipe to prevent 
leaves blocking it. The defendant was aware of the 
trespass and the ditch was cleaned out twice a year. 
Some years later, after a heavy rainstorm, the pipe 
became blocked and caused flooding on the claimant’s 
land. The defendant was liable for the nuisance 
because they were aware of its presence, and therefore 
should have taken reasonable steps to prevent it.

Tetley v Chitty (1986)
Residents in a town complained about the noise 
coming from a go-karting track that could be heard 
in their houses. The local council had granted 
planning permission for the track on its land and 
had granted a lease to a go-karting club. The 
council was no longer in occupation of the land; 
the club was. However, the council was made 
liable because excessive noise was a foreseeable 
consequence of the use for which the land had 
been let.

43.2 Unreasonable interference  
and factors considered by  
the court
When deciding whether the interference is a nuisance, 
the court will apply a reasonableness test. There are 
a number of factors to be considered that may make 
an activity unreasonable. These are considered in the 
following subsections.

43.2.1 Locality
This element is vital when the courts are deciding 
whether the activity is a nuisance. A property owner 
in the middle of a city cannot reasonably expect the 
same peace and quiet as someone who lives in the 
countryside. A specific use of land may be reasonable 
in one area but not in another. However, this rule 
does not apply in cases where the interference causes 
physical damage to property.

▲ Figure 43.1 Excessive noise can cause a nuisance.
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CASE EXAMPLES

St Helen’s Smelting v Tipping (1865)
The claimant bought a very valuable estate, which 
was located within two and a half kilometres of 
a smelting works. Fumes from a copper smelter 
damaged trees and crops on the claimant’s land. The 
defendant argued that the whole neighbourhood was 
devoted to similar manufacturing processes and that 
smelting should be allowed to continue as it was not 
a nuisance.

The defendant was liable. The court distinguished 
between nuisances causing property damage and 
those causing personal discomfort. Lord Westbury 
highlighted that rules relating to locality apply only to 
cases of personal discomfort and not to instances of 
physical damage to the claimant’s property.

Sturges v Bridgeman (1879)
The defendant, a sweet manufacturer, had used 
industrial equipment to make sweets for more than 
twenty years. This caused no interference until 
the claimant, a doctor, built a consulting room that 
extended into his garden that was adjacent to the 
defendant’s premises. The claimant argued that 
the noise and vibration from the equipment was a 
nuisance. The claim succeeded. The court took into 
account the fact that the area was one dominated by 
the doctors’ consulting rooms and so any industrial 
activity would be a nuisance. Thesiger J stated:

‘What would be a nuisance in Belgrave Square 
would not necessarily be so in Bermondsey.’

This judgement can make it difficult for those who 
live in industrial areas to succeed in nuisance claims.

The character of a locality can be changed when planning 
permission is granted. For example, the East End of London 
was an industrial area originally, but was redeveloped so 

▲ Figure 43.2 Pollution can be a nuisance in law.

that London could host the 2012 Olympic Games. This 
means that activity that might have been considered 
to be unreasonable before the change occurred is now 
considered reasonable. Two cases that considered the 
character of a locality are described on the next page.
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43.2.2 Duration
The longer the interference continues, the more 
likely it is to be a nuisance. However, there can 
be liability for a short interference if it causes 
substantial harm.

CASE EXAMPLE

Bolton v Stone (1951)
The claimant was standing outside her house when 
a cricket ball that had been hit over the fence from 
a nearby cricket pitch struck her. The cricket club 
had erected a seventeen-foot fence around the 
ground, as it was aware of this problem. Actually, 
balls had been hit out of the ground about six times 
in about thirty years. As a result, the claim was 
not successful.

In Crown River Cruisers Ltd v Kimbolton Fireworks 
Ltd (1996), the unreasonable interference only 
lasted a short period of time, but there was an 
actionable nuisance because of the amount of 
damage caused.

CASE EXAMPLE

Crown River Cruisers Ltd v Kimbolton 
Fireworks Ltd (1996)
A barge was set alight when sparks from 
fireworks and burning debris fell onto it. The 
firework display only lasted twenty minutes 
but the nuisance was a serious one that 
counterbalanced the short duration of the 
display. The claimant was successful in both 
nuisance and negligence.

A defendant may be liable in nuisance for a one-off 
interference with the use of the claimant’s land.

43.2.3 Sensitivity
The law does not take into account abnormal 
sensitivity in either a person or that person’s 
property. As a result, the defendant will not be 
responsible for damage caused to another person’s 
property that occurred only because of its unusually 
sensitive character.

CASE EXAMPLES

Adams v Ursell (1913)
The social utility of a fish and chip shop to poor, 
local inhabitants could not justify its presence in a 
fashionable street, so an injunction was granted in 
order for the owners to move the shop elsewhere.

Gillingham Borough Council v Medway 
(Chatham) Dock Co. (1993)
Medway had been granted planning permission 
in order to operate a dock. It was only possible to 
access the dock through residential areas, and 
this traffic made a lot of noise. The council sued 
in nuisance to get an injunction to reduce the 
amount of traffic at night. The court held that just 
because planning permission had been granted for 
a specific activity, it did not mean that the activity 
could not become a nuisance. However, as the 
planning permission had changed the character 
of the area, the alleged noise nuisance was now 
considered to be reasonable so there was no 
liability on the part of the defendant.

Barr v Biffa (2013)
The claim commenced in 2009 when a group of local 
residents issued High Court proceedings against 
Biffa Waste Services for nuisance because of an 
odour that was being emitted from a landfill site.

At trial, the court found in favour of the defendant, 
stating that, in the absence of negligence 
or a breach of the operation permit, the 
company should not be liable for the inevitable 
consequences of their actions.

The Court of Appeal applied a more traditional 
approach, finding that it was not a defence to a 
nuisance claim to show that the activities causing the 
nuisance were authorised by the operating permit. 
The court made it clear that it is a question of degree 
whether the interference with the enjoyment of the 
claimant’s land was sufficiently serious to create a 
nuisance. It had to take into account the character 
of the area when assessing if the use of land is 
reasonable, and that character can change over time; 
for example, because of planning permission. The 
Court of Appeal, reversing the decision, held that the 
granting of an environmental permit for a particular 
use does not have the same effect on what is and is 
not to be considered the reasonable use of land in a 
particular area.

This decision is important because it means that 
waste-disposal companies can still be liable for 
nuisance even if they are operating in accordance 
with their permit.
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CASE EXAMPLES

Robinson v Kilvert (1839)
The defendant’s manufacture of paper boxes in a 
cellar of a building required hot and dry air, and 
they heated the cellar accordingly. This raised the 
temperature on the floor above, which meant that 
the claimant’s stock of brown paper was damaged. 
The heat would not have harmed normal paper, so 
the defendant was not liable.

If the nuisance had harmed a person or property 
that was not abnormally sensitive, the defendant 
would be liable.

McKinnon Industries v Walker (1951)
The claimant grew orchids, an unusually 
sensitive activity. At the time of the case, orchids 
were considered to be a rare plant and difficult 
to grow. The toxic fumes from the defendant’s 
factory damaged them. However, the fumes 
would have damaged non-sensitive plants also. 
So, the claimant was able to recover the full 
extent of his loss, including the damage to the 
sensitive orchids.

The claimant would not have a successful claim if the 
interference in enjoyment to land would not have 
affected or disturbed ordinary, healthy people.

As soon as the claimant has proved that the defendant 
has interfered with the claimant’s right to the ordinary 
enjoyment of their land, the claimant can also claim 
protection from any other problems caused by the 
unusual sensitivity.

43.2.4 Malice
Generally in tort, the claimant’s motive when doing 
something is not important. However, it can become 
relevant in the tort of nuisance when the court is 
considering the reasonableness of a person’s activity on 
their land. Behaviour that is motivated by malice may 
make an otherwise reasonable act into a nuisance.

CASE EXAMPLES

Christie v Davy (1893)
The claimant and the defendant were neighbours. 
The claimant was a music teacher who gave lessons 
at home and sometimes held music parties. The 
defendant objected to these activities and retaliated 
by blowing whistles, banging on metal trays, 
shouting and generally making a noise to annoy his 
neighbour. The court indicated that if the actions had 
not been motivated by malice, he would have taken 

a different view of the situation. However, in the 
circumstances, an injunction was granted against 
the defendant to prevent the defendant’s actions 
from continuing to be a nuisance.

Hollywood Silver Fox Farm Ltd v Emmett (1936)
The defendant’s premises were attached to the 
claimant’s silver fox farm. (A fox is a wild animal 
about the same size as a medium-sized domestic 
dog.) It was once fashionable to wear coats made 
out of fox fur. The silver foxes were bred specifically 
for their fur. The females are very nervous during 
breeding time and are likely to eat their young if 
disturbed in any way. The defendant knew this.

In an attempt to prevent the foxes from breeding, 
the defendant fired his guns on his own land as 
near as possible to the boundary between his and 
the claimant’s land, in order to frighten the foxes.

The court considered the intention of the defendant to 
be relevant in nuisance. Therefore, both an injunction 
and damages were awarded to the claimant. 
Nonetheless, the court made it clear that, in general, 
shooting guns on a person’s own land was not a 
nuisance, but as the claimant had acted maliciously, 
he had behaved in an unreasonable way.

▼ Table 43.2 Unreasonable interference and factors 
considered by the court

Key cases

Factor Case Outcome 

Locality Sturges v 
Bridgeman (1879)

‘What would be a nuisance 
in Belgrave Square would 
not necessarily be so in 
Bermondsey.’

Locality Gillingham Borough 
Council v Medway 
(Chatham) Dock Co. 
(1993)

Planning permission can 
change the nature of a 
locality.

Duration Crown River Cruisers 
Ltd v Kimbolton 
Fireworks Ltd 
(1996)

Nuisance despite short 
period of noise because 
of the amount of damage 
done.

Sensitivity Robinson v Kilvert 
(1839)

A claim is possible if 
other people have been 
affected.

Sensitivity McKinnon 
Industries v Walker 
(1951)

A successful claim as 
there was damage to 
ordinary plants too.

Malice Christie v Davey 
(1893)

Malice will make ordinary 
activity a nuisance.

Malice Hollywood Silver 
Fox Farm Ltd v 
Emmett (1936)

Gun-shooting on a farm 
was an ordinary activity 
but it was done in malice.
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43.3 Defences
A defendant will have two main defences to a claim in 
nuisance:
» prescription
» statutory authority.

43.3.1 Prescription
In a claim for private nuisance, it will be a defence  
to show that the nuisance had been actionable 
(capable of being claimed for) for twenty years  
and the claimant was aware that it had affected  
his interest during that time. So, if an activity 
continues for twenty years, this will legalise any 
potential nuisance.

In Sturges v Bridgeman (1879) the defence failed 
because the noise from the sweetmaker’s activities 
only became a nuisance when the doctor extended his 
consulting room. The twenty years began to run from 
that date. However, it is not enough for a defendant to 
show that the activity has been carried on for twenty 
years; the interference must have been actionable as a 
nuisance for that period of time.

CASE EXAMPLES

Coventry v Lawrence (2014)
Speedway (motorcycle) races had taken place 
in a stadium since the 1970s. There were some 
neighbouring properties, including a property 
owned by the defendant some 500 metres from 
the stadium. The claimant moved into the property 
during 2006 but the property had been occupied 
since the 1950s. They sued the operators of 
the speedway races in nuisance because of the 
interference made by the noise.

The defendants argued that they had planning 
permission to hold the speedway races, and 
therefore the courts had to balance the interests 
of the public and the claimant. Also, the events had 
taken place for years. In contrast, the claimant 
argued that this was irrelevant and the defendants 
were making far too much noise.

Two issues were raised during the case: locality 
and prescription.
1 In relation to locality, the court held that 

a defendant could not rely on his own 
wrongdoing to change the nature of the 
locality. A noisy activity or activities may be 
relevant to the character of a locality, but 
the character of a locality could not be used 
to justify noises that were so loud that it 
amounted to a nuisance.

2 Prescription can be a defence if the noise 
has been so bad for more than twenty years 
that it has amounted to a nuisance. Here, 
the defendant could not prove that the noise 
throughout the twenty years before the claim 
was started was enough to amount to a 
nuisance.

The claimant was awarded damages.

CASE EXAMPLES

Metropolitan Asylum District v Hill (1881)
A local authority was given statutory authority to 
build a smallpox hospital. It was prevented from 
erecting it in a place that would have been a source 
of danger to the local community. In this case, 
the power could have been carried out without 
committing a nuisance by putting the hospital in a 
less populated area.

Allen v Gulf Oil Refining (1981)
A private Act of Parliament authorised the 
defendant to acquire land by compulsory purchase 
to build an oil refinery to import and refine crude 
oil and petrol products. However, the Act did not 
include the authority for using and operating the 
refinery once it had been completed. After the 
refinery had been in operation for a while, the 
claimant, who lived in the vicinity, maintained 
that it caused a nuisance by way of smell, noise 
and vibration.

When deciding if the defendant had statutory 
authority to commit a nuisance, the court 
considered the preamble to the Act, the public 
demand for oil and the fact that Parliament would 
not have authorised the building of the refinery 
without also authorising its use.

The defendant was entitled to statutory immunity 
in respect of any nuisance that they were able 
to prove was an inevitable outcome of building 
the refinery, which conformed to the intention 
of Parliament when it passed the Act. So, the 
claimant lost their claim.

43.3.2 Statutory authority
If an Act of Parliament authorises the defendant’s 
activity, the defendant will not be liable for 
interferences of enjoyment that are an inevitable 
outcome of that activity. An inevitable outcome is one 
that cannot be avoided by the use of skill and care by 
the defendant.
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▼ Table 43.3 Key terms for private nuisance

Key facts

Key terms Comment Case

Indirect interference The interference is indirectly caused by the actions of the 
defendant, e.g. noise.

Christie v Davey (1893)

Unreasonable interference The defendant’s activity goes beyond acceptable behaviour. Southwark LBC v Mills (1999)

Damage The damage must be material (more than trivial). Hunter v Canary Wharf Ltd (1997)

Claimant Someone with a proprietary interest. Hunter v Canary Wharf Ltd (1997)

Defendant Creator of the nuisance.

Authoriser of the nuisance.

Adopter of the nuisance.

Tetley v Chitty (1986)

Sedleigh-Denfield v O’Callaghan 
(1940)

COMMENT

Evaluation of the law relating to nuisance
The tort of nuisance has been described as the law 
of ‘give and take’ as it attempts to balance competing 
interests between two individuals. This element of 
compromise can come with a price: one person’s 
interests will be protected at the expense of another. 
It can be difficult to establish liability because 
competing interests can give rise to complex 
issues – one party might be a homeowner who is 
adversely affected by the activities of a business 
that needs to trade. The law allows a claimant to be 
compensated easily where there is physical damage, 
but compensation is much more difficult to quantify 
where there is lack of enjoyment of the property. This 
may leave a claimant undercompensated.

Reasonable use
It can be difficult for the court to decide how much 
importance to attach to the factors relating to 
reasonable use. On the other hand, it gives the 
courts a degree of flexibility when determining 
unreasonableness, but it can limit the claimant’s 
success in the tort. As there is no set standard of 
what is unreasonable, and therefore a nuisance, it 
means that a claimant is left uncompensated for a 
nuisance. There is a very fine line between what one 
person might think is a tolerable annoyance and what 
another might think is an actionable nuisance.

Claimants and defendants
The pool of potential claimants is smaller than, say, 
that of trespass, because the claimant must either 

be a tenant or owner. This can make the tort of 
nuisance ineffective for a large proportion of people 
who may have suffered loss of enjoyment in the land; 
for example, people who are under eighteen years 
old, or licensees. This limitation was put in place to 
prevent floodgates opening, but it is to the detriment 
of people who may have suffered damage or harm.

In contrast, there are three categories of potential 
defendants who may be sued, which gives a claimant 
a broader range to receive compensation. Currently 
the law allows a person to sue someone who 
authorised or adopted a nuisance. This could mean 
that a person is a defendant even though they are not 
actually committing the nuisance, so it is important 
that, for example, landlords do not authorise the 
activities of a tenant, otherwise liability might attach 
to them.

Human Rights Act 1998

Article 8 of this Act is being used more frequently 
as an alternative argument in nuisance cases. 
This article gives a person the right to a private 
and family life. If successful, the claimant will 
receive compensation, which might not always be 
an appropriate remedy for the claimant. The tort 
of nuisance allows for a wider range of remedies, 
including an injunction. This allows the court to 
award the remedy that is most suitable for specific 
claimants. The injunction also allows both parties to 
enjoy their land, but it also means that ongoing and 
possible future nuisance can be addressed.

TARGET SKILLS
1 Describe the defences that are available in the 

tort of nuisance. (AO1)
2 Name appropriate cases that will illustrate the 

use of the defences. (AO1)

3 Analyse the case of Coventry v Lawrence (2014) 
and its impact on the tort of nuisance. (AO2)

4 Consider whether the remedies available in the 
tort of nuisance are adequate. (AO3)
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STRETCH AND CHALLENGE

Consider whether it is possible to balance the 
interests of both parties in a nuisance claim.

 TEST YOURSELF

1 Define ‘nuisance’.
2 Describe the damage which must cause the 

interference, and state the cases you can use to 
support this.

3 According to Hunter v Canary Wharf Ltd (1997), 
who can bring a claim in nuisance?

4 Describe the categories of people who can be 
sued in this tort. State cases which will support 
your answer.

5 List and describe the factors that can make an 
activity unreasonable.

EXAM-STYLE QUESTION
Snuff & Co. has a factory located next to a housing 
estate which was built for workers at the factory. 
Fumes and smoke from the factory often blow across 
the estate. As a consequence, local residents frequently 
find that they have to keep their windows closed even 
during the heat of the summer months.

Bill and Ted are elderly residents of the estate who 
suffer from breathing problems and their health has 
deteriorated considerably because of many years’ 
exposure to air pollution from the factory.

Snuff & Co. has tried to encourage the smoke and 
fumes to travel away from the estate, but the measures 
taken resulted in interference with mobile (cell) phone 
reception in the area. A group of local residents has 
made numerous complaints.

Assess the likely success of any claims in the tort of 
private nuisance brought against Snuff & Co.

Cambridge AS & A Level Law 9084 Paper 41 Q4 October/
November 2012

Reproduced by permission of Cambridge Assessment 
International Education.
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