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Answering exam questions on 
judicial restraint 
This article uses information from the ‘Judicial restraint in the Roberts Court’ article in Politics 
Review, Volume 31, issue 2 (November 2021) to answer two exam-style questions 

AQA-style question 
Explain and analyse three features of judicial restraint. (9 marks) 

One feature of judicial restraint is the great degree of importance that is placed on stare decisis and 
following precedents set in previous cases when making judicial decisions. Current Chief Justice John 
Roberts is well known for taking this approach. In June Medical Services, LLC v Russo, Roberts struck 
down a Louisiana law that would have limited abortions, as he argued that it went against a previous 
precedent set in 2016 in Whole Woman’s Health v Hellerstedt. However, justices who adhere to 
judicial restraint will overturn precedents which have been decided in previous cases, but only if there 
are exceptional circumstances, which is rare. 

Another feature of judicial restraint is adhering to the decisions made by the legislative branch – either 
Congress or the state legislatures. Justice Roberts ignored the precedent established in 2000 in 
Stenberg v Carhart, which struck down a ban on partial-birth abortion procedures, when ruling in 
Gonzales v Carhart in 2007, because the case would have struck down the Partial-Birth Abortion Ban 
Act that was passed by Congress in 2003 and signed into law by President George W. Bush. This 
means that the Court is less likely to ‘legislate from the bench’ and leaves amendments to the 
Constitution or decisions about public policy to the elected politicians rather than unelected judges. 

A final feature of judicial restraint is adhering to decisions made by the executive branch. This is 
important because the president, unlike the judiciary, is directly accountable to the voters. Therefore, 
decisions made by elected branches should only be interpreted or struck down if the Constitution has 
been clearly violated. In 2019, in Karnoski v Trump, five Supreme Court justices voted in favour of 
allowing President Trump’s restrictions on transgender individuals serving in the military to continue 
while their legality was being challenged in the lower courts. However, there is a danger that 
deference to the executive branch, and especially the president, can be politically motivated: all five 
justices in the Karnoski case that supported Trump’s restrictions had been nominated by Republican 
presidents and two of these, Gorsuch and Kavanaugh, had been nominated by Trump himself. 

Strengths of this response 
• Doesn’t waste time defining the concept and instead includes the definition as part of the three 

points. 

• Includes three correct points. 
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• Includes knowledge as well as analysis in each of the three points: AQA 9-mark questions 
award 6 marks for knowledge and 3 marks for analysis in total. 

• Includes specific, well-developed examples. 

Edexcel-style question 
Examine the ways in which the Supreme Courts in the USA and the UK differ in their approach 
to judicial decision making. (12 marks) 

Decisions made by justices in the US can be swayed by the president who nominated them, whereas 
in the UK, judges are not nominated by the prime minister but instead appointed by the independent 
appointments commission, which means that decisions made by justices in the UK are likely to be less 
politically motivated than justices in the USA. In 2019, in Karnoski v Trump, five Supreme Court 
justices voted in favour of allowing President Trump’s restrictions on transgender individuals serving in 
the military to continue. All five justices in the Karnoski case that supported Trump’s restrictions had 
been nominated by Republican presidents and two of these, Gorsuch and Kavanaugh, had been 
nominated by Trump himself. However, justices in both the UK and the USA have security of tenure, 
which means that they cannot be removed by politicians who do not like the decisions that they make. 
Once confirmed by the Senate, the US president cannot remove a justice. Justices must be 
impeached by both chambers in Congress and this has never happened. 

Justices in the UK are less likely to show deference to the elected branches compared to the USA. 
This is because decisions made by justices in the UK are not binding on the elected branches, 
because the uncodified constitution means that there is an absence of higher law in the UK and, due 
to parliamentary sovereignty, Parliament can simply pass an Act of Parliament to override a decision 
made by the justices that sit on the UK Supreme Court. Justices in the USA may be more reluctant to 
act in this way because the Court’s decisions in the USA can only be overturned by a future court 
decision or by formally amending the Constitution. Taking this approach to judicial decision making in 
the USA is referred to as judicial restraint. Justices in the UK have become less restrained in 
challenging the government in recent years, especially since the creation of the Supreme Court in 
October 2009 as a result of the 2005 Constitutional Reform Act. We have seen this in cases such as 
Miller v Secretary of State for the EU in 2017, when the Court ruled that Parliament would have to vote 
to trigger Brexit, and in 2019, when the Court ruled that Boris Johnson’s prorogation of Parliament was 
unlawful. 

Justices in the USA make more decisions that affect public policy compared to justices in the UK. It is 
much easier to amend the UK constitution, which means that justices are not relied upon to make 
social policy decisions, as is the case in the USA. Moreover, issues such as LGBT rights and abortion 
tend to have widespread support from a number of parties in the UK — the 2013 Same-Sex Marriage 
bill passed 366–161. However, justices in the USA are required to make more judicial decisions 
relating to public policy, as the difficult amendment process and lack of consensus over issues such 
as LGBT rights and abortion in Congress prevents the elected branches from making many of these 
decisions, leaving it to the justices.  

It was the US Supreme Court, in Obergefell v Hodges (2015), that ruled that same-sex marriage 
should be legalised across all US states. In the USA, judicial decision making with the intention of 
promoting desirable social ends and shaping public policy is referred to as judicial activism. Justices in 
the USA can be criticised for taking this approach to judicial decision making because they are not 
elected and therefore unaccountable. 



 

Hodder & Stoughton © 2021 www.hoddereducation.co.uk/politicsreview 

 

www.hoddereducation.co.uk/politicsreview 

Strengths of this response 
• Focuses explicitly on the key words in the question. 

• Directly comparative. 

• Detailed and developed. 

• Includes specific and recent examples. 

• Doesn’t waste time by including an introduction or a conclusion. 

• Includes both knowledge and analysis in each point (6 marks are awarded for knowledge and 
6 marks for analysis). 

• Doesn’t refer to comparative theories (this is only required for Q02 on Paper 3). 
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