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European human rights law

Source
EU law is created by the institutions of the European 
Union (Commission, Council of Ministers, European 
Parliament and European Court of Justice) and builds 
on the body of European Community law that flowed 
from the founding legal and institutional rules in the 
1957 Treaty of Rome.

The UK Parliament passed the European 
Communities Act 1972 to join the organisation 
that we now know as the European Union, and it 
became a member state in January 1973. The 1972 
Act accepted the primacy of European Union law and 
provided that such law could be directly applicable in 
the UK where clear and precise.  

Source
The European Convention on Human Rights (ECHR) 
was developed in 1950 by a body called the Council 
of Europe to protect the fundamental rights and 
freedoms of citizens and as a safeguard against the 
crimes against humanity that had been seen during 
the Second World War. The Council of Europe is not 
an institution of the EU, and European human rights 
law does not derive from EU sources of law. It has, 
however, become an influence on European Union 
law, with the ECHR now forming part of the European 
Union’s Charter of Fundamental Rights.

The UK Parliament passed the Human Rights Act 
1998 (HRA) to incorporate the ECHR into national 
law, with the articles of the convention detailed in 
Schedule 1 of the HRA. 

Interpretation and 
enforcement
EU law is interpreted and enforced by the European 
Court of Justice, based in Luxembourg. It hears cases 
referred by the institutions of the European Union and 
by national courts.

Interpretation and 
enforcement
The ECHR is interpreted and enforced by the European 
Court of Human Rights in Strasbourg. UK citizens have 
been able to complain to this court about violations 
of human rights since 1966. The HRA enables 
national courts to enforce convention rights, though 
dissatisfied claimants may still take an appeal to the 
European Court on Human Rights.

Impacts
EU law will prevail over UK law in the event of 
a dispute, thus undermining the sovereignty of 
Parliament to make laws contrary to its rules. In 
the most high-profile example, Parliament had 
to set aside one of its own Acts of Parliament — 
the Merchant Shipping Act 1988 — when the 
European Court of Justice found that it breached 
European Union law (the Factortame case, 1991).

Impacts
By contrast with EU law, convention rights will not automatically prevail over UK law, 
even if upheld by the European Court of Human Rights (as illustrated by the issue of 
voting rights for prisoners, which the UK currently refuses to accept). 

HRA s.3 requires courts to interpret parliamentary legislation ‘so far as it is possible 
to do so’ to achieve compatibility with convention rights, and at s.4 judges can make 
a ‘declaration of incompatibility’ if they find an Act of Parliament breaches human 
rights. In the latter case, the government in Parliament can choose whether to make 
changes to the legislation to achieve compatibility or to opt out (derogate) from 
convention rights.

In theory, the HRA respects parliamentary sovereignty but, in practice, sovereignty 
may be undermined by practical politics, as the government in Parliament will 
come under considerable pressure to change the law. See, for example, A & Others 
v Secretary of State for the Home Department (2004), a decision that forced the 
government to change its approach to anti-terrorism legislation.

Impact of Brexit
Following the result of a referendum in June 2016, 
the UK government committed to withdrawing from 
the European Union and has initiated Article 50 of 
the Treaty of Lisbon to begin this process. In due 
course, Parliament will seek to regain its sovereignty 
by passing legislation to repeal EU rules that are 
currently embedded in English law. The withdrawal 
process will be lengthy and complex, and depending 
on the outcome of negotiations may still require the 
UK to observe EU laws and accept the judgements of 
the European Court of Justice.

Impact of Brexit
As European human rights law does not derive from 
EU law, it will not be affected by Brexit. However, 
if the government further pursues the principle of 
‘taking back sovereignty’, it may focus its sights on 
European human rights law. The Conservative Party 
has argued for some time that the HRA should be 
replaced by a British bill of rights, and it is easy to 
imagine how this proposal might gain momentum in 
post-Brexit Britain. 
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