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1 The context
The law on attempted crimes specifically addresses 
the mens rea, the intent of a defendant who clearly 
wishes to commit a crime, but for some reason is 
prevented from doing so. In being prevented from 
committing the crime, the defendant is stopped from 
carrying out the actus reus of the full crime and 
therefore cannot be convicted of the full crime.

For example, in the case of White (1910), the 
defendant had poisoned his mother’s drink in order 
to kill her to inherit her money, but she had died 
coincidentally of an unrelated heart attack. To allow 
White to avoid a conviction for a crime on the basis 
of a fluke would be absurd. Attempted crime offences 
punish those defendants who have carried out a ‘more 
than preparatory’ criminal act with the intention to 
commit the full crime (in White’s case, murder).

2 Unclear threshold
It seems rational that if a defendant sets out to 
commit a crime but fails to do so, they should be 
punished. The difficulty arises in deciding when the 
actual point of criminality is legally satisfied. Could 
simply thinking about committing a crime, planning 
a crime or buying the materials to commit a crime be 
sufficient for an attempted crime? For example, does 
the defendant need to have been wrestled to the 
ground trying to stab their victim, but not succeeded 
in stabbing them, to be convicted of an attempted 
crime? How ‘close’ to committing the crime does the 
defendant have to be in the order of events or series 
of acts? The uncertainly of this, and the threshold of 
that ‘point’, has troubled the courts.

3 Common law pre-1981
The common law offence of attempts was abolished 
by the Criminal Attempts Act 1981, after the Law 
Commission set out a draft reform bill to codify and 
clarify the law. Before the Act, there had been a 
confusing variety of tests ‘establishing’ an attempt. 
Which test would be used in a specific case was a 
lottery. Of the common law tests, the Law Commission 
stated that the proximity or last act test was the most 
appropriate. This belief was challenged by the Court of 
Appeal in Gullefer (1990) and Geddes (1996). 

4 Criminal Attempts Act 1981
The 1981 Act replaced the common law crime of 
attempts and its multitude of varying tests developed by 
different judges in different cases. Section 1(1) defines 
the law on attempted crime and states defendants are 
guilty of an attempted crime if they perform an act 
which is ‘more than merely preparatory’. The Act does 
not define what this phrase means, but rather leaves it 
to the common sense of the court, specifically a jury in 
most cases, to decide in each individual case. 

5 The actus reus
Whether or not there is sufficient evidence for a 
jury to decide that an attempted crime has been 
committed is decided by the trial judge. To establish 
whether the defendant has attempted a crime under 
s.1(1), the court must be satisfied that a defendant has 
gone beyond the ‘merely preparatory’ stage. Whether 
an act is more than merely preparatory (MTMP) is 
essentially a question of fact in each case and a 
matter for the jury to decide (section 4(3)). In Jones 
(1990), Taylor LJ in the Court of Appeal explained that 
getting into a car with a loaded shotgun, pointing the 
gun at the victim and telling him: ‘You’re not going to 
like this…’ were acts sufficient to be MTMP.

8 The mens rea
Section 1(1) of the Act is clear on mens rea. An intent to commit the actus reus of the 
substantive offence is paramount. In Whybrow (1951) the Court of Appeal stated that while 
an intent to cause grievous bodily harm (GBH) would be sufficient for the full offence of 
murder, for attempted murder, there had to be an intent to kill and nothing less.

In the case of conditional intent, in theft/burglary cases like Easom (1971) and Husseyn 
(1977), the Court of Appeal quashed the convictions when the defendants had been 
charged with attempting to steal something specific, usually money. The courts 
justified this by stating that they were unable to hypothesise or second-guess exactly 
what the defendant specifically intended to steal. In Attorney General’s Reference 
No. 3 (1992), the court said that in such cases a defendant should be charged with 
attempting to steal ‘some or all of the contents’ when they were clearly looking for 
something to steal, or it couldn’t be established exactly what they wanted to steal. 

9 Impossible crimes
If a crime is impossible to commit, then logically a conviction would also be 
impossible. Nevertheless, the Act potentially allows a conviction where a crime is one 
of the following:

	■ Factually impossible under s.1(2) — Shivpuri (1987), Jones (2007), Prosser (2019).

	■ Legally impossible under s.1(3) — Taaffe (1984).

10 Reform of attempted crimes
As a result of the inadequacies and over-interpretation of its pre-1981 consultation 
paper and the 1981 Act, the Law Commission produced a consultation paper in 2007, 
recommending the following:

	■ The act of attempts would be limited to situations where the defendant had 
reached the last acts required to commit the full offence.

	■ A new offence of ‘criminal preparation’.

	■ Both offences to include direct and oblique intent.

6 Actus reus test one
Following the 1981 Act, the courts, specifically the 
Court of Appeal, confused themselves and the law by 
continuing to follow the different pre-1981 common 
law tests (e.g. the Rubicon test in Widdowson and the 
series of acts test in Boyle and Boyle, both 1986).

In Gullefer (1990), Lord Lane CJ sought to clarify the 
MTMP test and stated that an attempt:

‘begins when the merely preparatory acts have 
come to an end and [the defendant] embarks 
upon the crime proper. When that is, will 
depend…upon the facts in any particular case.’

This was later approved by Taylor LJ in Jones (1990), 
who said the courts mustn’t ‘turn back to earlier case 
law and seek to fit some previous test to the words’ 
of the 1981 Act. Even then, the same court allowed an 
appeal against conviction in Campbell (1991) where 
the defendant was arrested at the door of a post 
office with an imitation gun and a threatening note.

7 Actus reus test two
In Geddes (1996), the Court of Appeal, in an attempt 
to further clarify MTMP, offered two questions for a 
court to use in establishing MTMP:

	■ Had the accused moved from planning or 
preparation to execution or implementation?

	■ Had the accused done an act showing he was 
trying to commit the full crime or only putting himself, 
or equipping himself, to do so?


