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Ten things you need to know 
about Article 8
Craig Beauman provides a framework for your revision of Article 8 of the European 
Convention on Human Rights, which protects the right to privacy and family life

1 Context
The European Convention on Human Rights (ECHR) 
came into force in 1953. While a signatory to the 
convention, the UK only incorporated its articles into 
domestic law with the passing of the Human Rights 
Act 1998.

Article 8 (the right to respect for an individual’s 
private and family life) is seen as a fundamental 
human right, though it is heavily restricted.

2 Scope
The aim of Article 8(1) is to prevent arbitrary 
interferences with an individual’s right to respect 
for their private and family life, their home and their 
correspondence. Although there are four separate 
interests identified by the article, an alleged breach 
claimed by an individual could cover more than one 
of these interests. An example could be police officers 
illegally entering a person’s home and opening or 
reading post inside the home.

The article also imposes obligations upon public 
bodies such as local authorities to promote and 
enforce such rights. 

3 ‘Necessary in a  
democratic society’

In hearing a case under Article 8, the European Court 
of Human Rights (ECtHR) must balance the interests of 
the member state against the rights of the applicant. In 
Dudgeon v UK (1981) the court clarified that ‘necessary’ 
refers to the existence of a ‘pressing social need’ for 
the interference in question. National authorities must 
make the initial assessment in each case, although this 
remains subject to review by the ECtHR.

4 Private life
Private life is a broad sphere to define, but is 
acknowledged to embrace personal autonomy. In S 
and Marper v UK (2008) the ECtHR said the definition 
of ‘private life’ may ‘embrace multiple aspects of the 
person’s physical and social identity’. Indeed, the court’s 
generosity in defining ‘private life’ has arguably allowed 
the interpretation to follow and develop in line with 
social and technological developments.

The definition does not simply cover life within a 
home. Article 8 covers the right to a private and 
social life outside the home, for example to pursue 
relationships and interact with others (Peck v UK, 
2003). This right also includes the concept that a 
private life covers the physical, psychological and 
moral integrity of a person, their sex life, personal 
data, reputation and photographs.
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5 Douglas v Hello Ltd! (2001) 
The right to privacy extends to those who are famous. 
But, as they are in the public eye, their privacy has to be 
balanced with the right of the media to report on their 
activities that are felt to be in the public’s interest.

In Douglas, two famous actors sued a magazine for 
publishing photographs of their wedding without 
permission. Inter alia, the court upheld the couple’s right 
to privacy, declaring that the English courts had a duty 
to protect the privacy rights given to these individuals. 

6 Family life
The sphere of family life generally refers to relationships 
within a family of either blood or marriage. The 
immediate beneficiaries of Article 8(1)’s protections 
are a married couple such as a husband and wife, or a 
parent and child. Other ties beyond this, for example 
grandchild and grandparent, aunt or uncle and niece or 
nephew, also come under the sphere of ‘family life’. Ties 
that are not legally recognised, such as ‘common law’ 
husband and wife or cohabitees, are examined under a 
series of strict tests by the court. 

7 The notion of ‘home’
Article 8 provides protection for homeowners, mortgage 
companies, tenants and landlords over potentially 
competing interests. The article recognises a person’s 
right to occupy their place of residence without 
unnecessary interference. ‘Home’ is the physical place 
a person resides in and can include business premises 
and less static places such as tents or caravans. It also 
includes peaceful enjoyment of a home without noise or 
pollutant interference (Hatton v UK, 2001).

8 Correspondence
A person’s correspondence is guaranteed to be free 
from censorship and not to be interrupted. The term 
‘correspondence’ has a wide interpretation and covers 
all means of communication such as phone, text, 
e-mail, instant messaging, fax, parcels and letters.

9 Restrictions
The rights under Article 8(1) are not without their 
limitations. However, in order to interfere with any of the 
four separate interests under Article 8(1), any restrictions 
under Article 8(2) must be:

■■ in accordance with the law

■■ in the interests of national security, public safety 
or the economic wellbeing of the country, for the 
prevention of disorder or crime, for the protection of 
health or morals or for the protection of the rights and 
freedoms of others

■■ necessary in a democratic society (see Box 3)

10 Secret interference 
Where a state secretly interferes with an individual’s 
right to private and family life, their home and their 
correspondence, the courts use strict standards while 
hearing the state’s argument for doing so.

An individual who has had their phone calls secretly 
listened to or their post covertly opened and read 
has little recourse to find out why. A state may argue 
security reasons, prevention of terrorism or the 
preservation of state secrets. Nevertheless, a state or 
organisation authorised to use such means must be able 
to justify such interference, and extreme safeguards 
against abuse are insisted on by the courts (Liberty v  
UK, 2008).
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