
17www.hoddereducation.co.uk/lawreviewA-level Law Review  January 202016

 Ten things you need to know about
intention to create legal relations
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a framework for your 
revision of intention to 
create legal relations 
in contract law
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Exam focus 

1 Part of the evidence 
An intention to create legal relations is essential in the formation of a contract. 
Alongside an agreement (offer, acceptance and consideration) it provides evidence of 
the existence of a valid contract.

2 The purpose of the rule 
As part of life, we regularly enter into agreements in the ordinary course of each 
day. We make arrangements to meet at the cinema or school or college, to water 
someone’s plants while they are on holiday or to lend someone a textbook to 
help with their homework. However, not every ‘agreement’ is intended to be 
legally binding, as there is no intent to allow either party to sue for breach of the 
agreement. If two people agreed to meet at the cinema, but one failed to turn up, it 
would seem ridiculous for the person who did turn up to sue the other for breach of 
contract. If they were allowed to sue, the courts would be awash with frivolous and 
untenable cases involving broken promises and aggrieved cinemagoers. 

4 Rebuttable presumptions
When people make agreements, the law attempts a 
compromise by assuming that in certain situations 
there is not an intention to create legal relations, 
while in others there is an assumption of such an 
intent. These are the two rebuttable presumptions 
that cover social/domestic agreements and, 
separately, business/commercial agreements.

8 Business and commercial 
agreements
Contracts of a business or commercial nature 
are treated differently from social and domestic 
arrangements in relation to intention to create legal 
relations. Business arrangements involving making 
a profit include a rebuttable presumption that 
agreements will be legally binding unless evidence 
can be raised to the contrary. In Edwards v Skyway 
(1969) an attempt by a company to avoid paying 
an ex-employee an ex gratia payment as part of a 
redundancy failed. Despite this type of payment 
indicating no pre-existing liability, the court felt that 
once the agreement to pay was made, there was 
intention to create legal relations.

9 Attempted avoidance
In Esso v Customs and Excise (1976), Esso gave away a collectable World Cup coin in 
exchange for motorists buying 4 gallons of petrol. Esso denied there was an intention 
to create legal relations in each transaction/purchase of petrol, whereas Customs 
and Excise argued there was, and could therefore claim more tax as a result of such 
purchases of fuel. The House of Lords (now the Supreme Court) stated that as Esso 
was clearly making an attempt to gain more business (a commercial advantage), 
there were contractual relationships and an intention to create legal relations.

In McGowan v Radio Buxton (2001) a radio station had promised a Renault Clio car 
as the prize for a radio competition. The eventual winner was not pleased that the 
actual prize was a toy car. The court was similarly unimpressed and held that there 
was an intention to create legal relations for the prize of a real and not a toy car 
for the winner.

10 Clauses and comfort letters
In Jones v Vernons’ Pools (1938) a clause was inserted into every contract that ‘the 
transaction should not give rise to any legal relationship’. The court felt that this was 
reasonable and clear and that in such circumstances there was no intention to create 
legal relations.

In Kleinwort Benson v Malaysian Mining Corp (1989) the court stated that a ‘comfort 
letter’ that commercially appears to be an assurance of a company’s financial 
wellbeing, but does contain information to reinforce this, is not a binding agreement 
and not evidence of an intention to create legal relations. The court stated that 
instead of relying on ‘comfort letters’, companies should seek cast-iron guarantees 
and not potentially frivolous opinions.

In Rose and Frank v Compton (1923) the House of Lords allowed, in principle, the 
idea of honour-pledge clauses, which enforce that there is no intention to create 
legal relations in a contract.

6 Balfour and Merritt
In Balfour v Balfour (1919) an agreement made by 
a husband to pay his wife £30 per month during an 
amicable part of their marriage was deemed by the 
court to contain no intention to create legal relations 
and therefore to be unenforceable. However, in Merritt 
v Merritt (1970) the court took a different view. Here, a 
husband and wife were estranged, during which time 
the husband agreed to pay his wife £40 per month 
provided she used this to continue to pay the mortgage. 
Lord Denning, distinguishing Balfour, held that as 
the parties were ‘not living in amity’, it was ‘safely 
presumed that they intended to create legal relations’.

7 Jones and Simpkins
In Jones v Padavatton (1969) a mother agreed 
to pay a stipend to her daughter if she gave up a 
lucrative job in New York in order to study for the 
Bar in England. The daughter agreed but struggled 
financially during her studies, so her mother bought 
her a house and agreed that she could let out a 
part of the house and keep the lodging money. 
However, later they quarrelled, and the mother sought 
repossession of the house. The daughter argued that 
the provision of the house was contractual, but this 
failed. The court stated that the real purpose of the 
house was social and domestic and not contractual.

In Simpkins v Pays (1955) the lodger of a house 
and members of the household entered newspaper 
competitions in the lodger’s name, paying equal 
shares of the entry money to the competitions. They 
had agreed to split any winnings evenly. When they 
won £750, the lodger refused to share the money, 
arguing that there was no intention to create legal 
relations. As money had originally changed hands, the 
court decided that despite the ‘social’ environment 
there was an intention to create legal relations.
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3 Dalrymple v Dalrymple
In Dalrymple v Dalrymple (1811), Lord Stowell 
explained the rationale for intention to create 
legal relations:

‘Contracts should not be…the sports of the idle 
hour, mere matters of pleasantry and badinage, 
never intended by the parties to have serious 
effect whatever.’

Thus, a parent who promises to pick their son or 
daughter up from football practice, but who forgets, 
or later refuses, should not fear an appearance in a 
county court for their failure to do so.

5 Social and domestic 
agreements

Social and domestic agreements cover such areas 
as family agreements or those made between 
friends and colleagues. Here, there is a rebuttable 
presumption that such agreements have no intention 
to create legal relations, and are not legally binding. 
As Lord Stowell said in Dalrymple, such ‘mere matters 
of pleasantry’ cannot be seen to be enforced by 
the courts. However, those cases that do reach the 
courts are taken on an ad hoc basis and with specific 
reference to the case’s own facts.
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