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1 Statutory framework
The defence of diminished responsibility is contained 
in s.2 Homicide Act 1957 as modified by s.52 
Coroners and Justice Act 2009. The defence is a 
special defence in that it is purely a defence to murder 
and not attempted murder or any other offence.

The defence is broken down into four components 
(see Boxes 4–7).

3 Medical evidence
While neither the Homicide Act nor the Coroners and 
Justice Act specify that medical evidence is required, 
there is clear case law which substantiates the 
requirement (see Byrne, 1960). Indeed, if a ‘condition’ 
is not regarded by medical experts at the time of the 
trial as significant enough to substantiate the defence, 
but subsequently becomes so regarded, then a 
conviction for murder can be quashed and/or a retrial 
ordered (see Hobson, 1998). 

4 AOMF component
The first component of the defence is that the 
defendant must suffer from an abnormality of mental 
functioning (AOMF). This phrase was introduced by 
the Coroners and Justice Act and replaced the original 
phrase used in the Homicide Act. The concept of 
AOMF was introduced in the light of the needs and 
practices of modern medical experts. AOMF was not 
defined in s.52, but historically this type of phrase 
referred to ‘a state of mind so different from that 
of ordinary human beings that the reasonable man 
would term [it] abnormal’. This definition was given in 
Byrne (1960) but refers to ‘the reasonable man’ and 
not a ‘medical expert’, with the latter being far more 
qualified to define an AOMF.

2 Burden of proof 
The evidential burden of proving diminished 
responsibility is upon the defendant (under s.2(2) 
Homicide Act 1957) on a balance of probabilities. In 
effect, the defendant is required to prove the defence 
on a civil standard (see Foye, 2013). This is different 
from the defence of loss of control, the other main 
type of voluntary manslaughter defence. 

5 RMC component
The second component is that the AOMF must arise 
from a recognised medical condition (RMC). An RMC 
replaces the original requirement in the Homicide 
Act, which required a list of factors to be met. RMC 
consolidates the list into a simpler, wider phrase. 
The terminology provides contemporary phrasing 
more suited to modern times. There is no definition 
provided under the Coroners and Justice Act, but it 
has included previously recognised mental conditions 
as a basis for the defence of diminished responsibility, 
for example: schizophrenia (Moyle, 2008), adjustment 
disorder (Dietschmann, 2003), alcohol dependency 
syndrome etc.

6 Substantially impaired
The third component is that the AOMF substantially 
impaired the defendant’s ability to do one or more of 
the following things:

• understand the nature of their own conduct

• form a rational judgment

• exercise self-control 

This replaced the Homicide Act’s vagueness and 
now makes it explicit what must be ‘substantially 
impaired’. ‘Substantial’ has recently been held 
to mean ‘significant or appreciable’, deemed by 
the Court of Appeal as ‘more rigorous’ and ‘more 
appropriate’ than former definitions (Golds, 2014).

9 Alcoholism
Where the acts or omissions of the defendant are due 
to extreme alcohol consumption, diagnosed as alcohol 
dependency syndrome (ADS), this may amount to an 
AOMF. Whether ADS will satisfy the third component 
(Box 6) is a matter for a jury to decide and any alcohol 
consumed voluntarily must be ignored (Wood, 2008). 

10 Effect of the defence
A successful plea of diminished responsibility will 
reduce a murder charge ‘down’ to one of voluntary 
manslaughter. This in turn allows a trial judge discretion, 
based on the circumstances of the killing, in the 
sentencing of the defendant. This discretion is not 
available to a judge where a defendant is found guilty of 
murder because of the mandatory life sentence.

7 Contributory factor
The fourth component is that the AOMF must provide 
an explanation for the defendant’s conduct if it causes, 
or is a significant contributory factor in causing, the 
defendant to carry out that conduct.

This legal principle was introduced under the Coroners 
and Justice Act and strengthens the need and 
requirement to prove that the AOMF has some causal 
connection to the killing. The AOMF must provide ‘a 
significant factor’ but doesn’t have to be only factor 
providing an explanation for the defendant’s conduct.

8 Intoxication
Intoxication (the fact that the defendant was simply 
drunk or high) has to be ignored, as it is not sufficient to 
be considered an AOMF (Dowds, 2012 and Bunch, 2013). 
If the defendant has an underlying mental disorder 
then the question facing the jury would be whether 
this disorder constitutes an AOMF on its own (see 
Dietschmann, 2003 and Hendy, 2006).
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