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A2 Unit 4 
Q03: duress 
In his defence, Serge may be able to plead duress by threats. By pleading duress he is simply saying: 
‘Yes, I committed the crime, but I should be excused from liability because I was unable to resist the 
threats that were made against me’. 

The current rules for duress by threats were laid down in R v Hasan by Lord Bingham in the House of 
Lords judgment. 

The first requirement is that the threat must be of death or serious physical injury and be directed 
against the defendant or his immediate family. Here, the threat is directed against Serge when Dave 
told him that he would give him ‘a serious going over’.  

The threat must be also of immediate harm. In R v Abdul-Hussain, the Court of Appeal preferred the 
use of ‘imminent’ to immediate’, thus widening the scope of this defence. However, in Hasan, Lord 
Bingham made it clear he preferred ‘immediate’ to ‘imminent’. If there is any delay between the actual 
threat itself and it being carried out if the D does not comply with the threat, there is an obvious 
argument that the D could have taken evasive action by going to the police etc. to avoid committing 
the crime. In this case, the prosecution would argue that since the actual crime was committed the 
night following the issue of that threat, thus giving Serge an opportunity either to escape or to notify 
the police. However, given the text message sent by Dave when Serge was actually in Arfan’s house, 
Serge could counter-argue that this threat was of imminent harm. 

There must be some connection between the threat and the crime the D was compelled to commit. A 
D cannot simply claim cover from a threat to justify whatever criminal endeavour he/she chooses to 
pursue. This rule was affirmed in R v Cole. Here, the threat is quite explicit — Serge has to steal 
money from Arfan, which he has done. 

A further rule is the objective question — would a sober person of reasonable firmness, sharing the 
D’s characteristics, have responded to the D’s belief in the same way? In R v Horne, this ‘sober 
person’ was defined as ‘an average member of the public; not a hero, not a coward, just an average 
person’. It could certainly be argued that such a person would have responded to this serious threat as 
Serge did. 
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However, there is one final rule for this defence to be successful — in Hasan, it was stated that if a 
person voluntarily becomes or remains associated with others engaged in criminal activity in a 
situation where he knows or ought reasonably to know that he may be the subject of compulsion by 
them or their associates, he cannot rely on the defence of duress to excuse any act which he is 
thereafter compelled to do by them. 

Because of this ruling, Serge’s defence of duress is unlikely to succeed.  

Q04: fraud by false representation and obtaining services dishonestly 
When Serge used Ken’s club membership card he could be charged under s.2 Fraud Act 2006 with 
fraud by false representation. This offence is committed where a person dishonestly makes a false 
representation and intends, by making the representation, to make a gain for himself or another, or to 
cause loss to another or to expose another to the risk of loss.  

The Act defines a false representation as one that is untrue or misleading and the person making it 
knows that it is, or might be, untrue or misleading — s.2(2) More simply, a false representation is a 
false statement, trick or lie. Under s2(4), the representation may be express or implied, and it can be 
of fact or of law or state of mind. In this case, it was an implied misrepresentation of fact as he implied 
that the card was his and it was obviously both untrue and misleading. It does not need to be believed 
or relied upon by the victim for the offence to be committed, but clearly, in this case the club allowed 
him in. 

The required mens rea has three elements that require to be proved. First of all that the defendant 
acted dishonestly. The only test for this is the Ghosh test — whether the jury believes the D acted 
contrary to the standards of ordinary decent people and whether the D knew he was doing so. Here, 
deliberately using another’s membership will surely be deemed to be dishonest. The second mens rea 
element is that the defendant knew that the representation might be false. Again, since Serge knew he 
had no right to use and had no intention of developing these, this element is satisfied. The final 
element is intent to gain or cause loss to another or to expose another to the risk of loss: there must 
be a causal link between the false representation and the intention of gaining or causing loss. Gain 
and loss are defined (in s.5) as money or other property, and such gain or loss can be temporary or 
permanent. Here, Serge has made a gain of the £40 value of concert tickets with the balancing loss of 
that amount to the club. 

On the same facts, Serge could also be charged with obtaining services dishonestly under s.11 Fraud 
Act 2006. This offence requires the defendant to have obtained a service by a dishonest act, and 
these services must be provided on the basis that payment has been, is being, or will be made, and 
the defendant must receive the service without such payment being made, or made in full. 

The key element is that of ‘service’ — although this is not defined in s.11, it would appear to include all 
services for which payment was due. This means that all professional, financial and commercial 
services are covered, which would include attending concerts at the club. 

The mens rea requires dishonesty, which is assessed by the Ghosh test. The defendant must also 
know that the services are to be paid for, or knows that they might have to be paid for, and the D must 
intend to avoid payment in whole or in part at the time of obtaining the service. The Ghosh test for 
dishonesty would almost certainly be satisfied as explained above. Serge would also know that the 
concerts should have been paid for as he had no right to use Ken’s card, and, finally, Serge clearly 
intended to avoid paying for the concert tickets when he went to the concerts. 
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The only possible defence argument available to Serge is that this particular offence is only committed 
if no payment is made. He could argue that payment for these concerts had already been made by 
Ken when he bought and paid for his club membership, but as the emphasis for this offence lies in the 
element of dishonesty, this argument might not succeed. 
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