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Activity 

Balancing conflicting interests in 
the Belmarsh case 
Giles Bayliss 

Test your knowledge of the concepts covered in pp. 8–10 of the magazine. 

1 The Anti-Terrorism, Crime and Security Act 2001 was passed following the terrorist attacks in 
the USA on 11 September 2001.  One of the provisions in the Act provided for the detention of foreign 
nationals suspected of involvement in terrorism. Under section 23 the home secretary was 
empowered to detain suspects who could not be deported to their country of origin or a third country. 
What was controversial about this provision? 

2 Under the European Convention on Human Rights (ECHR) all persons resident in states 
which are signatories to the Convention are able to rely on the rights set down in the charter. Which 
key right was applicable in this case? 

3 Article 15 of the ECHR permits states to derogate from the convention in limited 
circumstances. What is meant by derogation and what was the basis of the derogation order issued by 
the UK Government? 

4 A number of the detainees brought a legal challenge arguing that the 2001 Act breached the 
ECHR. This turned on whether the derogation order issued under Article 15 was valid. Which court 
heard the case and what were the specific issues that had to be determined? 

5 How were these questions answered? 

6 In relation to the derogation order only one judge, Lord Hoffmann, took the view that there was 
insufficient evidence of a threat to the life of the nation. What did he argue? 

7 In relation to Article 14 Lady Hale argued that section 23 was illogical. What was her 
argument? 

8 The House of Lords (now Supreme Court) could not declare the 2001 Act invalid — it does not 
have such a power. Instead, under section 4 of the Human Rights Act 1998 it issued a declaration of 
incompatibility. What is the effect of such a declaration? 

9 What was the result of the ruling in the House of Lords? 
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Answers 
1 The detainee did not have to be charged or convicted of any offence and could be detained 
indefinitely. Furthermore, the provision did not apply to British citizens, only to foreign nationals. 

2 In the Belmarsh case the applicants argued that their right to liberty (Article 5) was being 
breached by the 2001 Act.  They also argued that they Act discriminated against them on grounds of 
nationality (Article 14).  

3 A derogation is a temporary departure from specific rights under the convention.  A derogation 
is only permitted in ‘times of war or public emergency threatening the life of the nation’ and is limited to 
the ‘extent strictly required by the exigencies of the situation’. Such restrictions must be justified and 
proportionate to the circumstances that have arisen.  The UK government issued a derogation order 
prior to the passage of the 2001 Act in anticipation of a legal challenge (because the Act allowed for 
indefinite detention – something that would ordinarily amount to a clear breach of Article 5). The 
government argument was that the breach of Article 5 was justified by the threat posed by 
international terrorism and that the response was proportionate to the threat. 

4 The case was heard by a panel of nine judges in the House of Lords (now Supreme Court). It 
had to consider (a) whether there was a public emergency threatening the life of the nation justifying 
derogation from the Convention and (b) if there was such a public emergency, whether the deportation 
and detention power in the 2001 Act was a necessary and proportionate response to the nature and 
seriousness of the threat. 

5 The court concluded (by 8:1) that there was a public emergency threatening the life of the 
nation but that the response in the form of section 23 was not necessary or proportionate and the 
derogation order was therefore invalid.   The court went on to rule that there was a breach of Article 5 
of the ECHR (the right to liberty) and also Article 14 (the right not to be discriminated against) as the 
provisions only applied to foreign nationals. 

6 Lord Hoffmann regarded the measures in the Act as excessive and disproportionate. For him 
there was no threat to the life of the nation in contrast to the threat which existed in the Second World 
War.  

“…I do not underestimate the ability of fanatical groups of terrorists to kill and destroy, but they do not 
threaten the life of the nation. Whether we would survive Hitler hung in the balance, but there is no 
doubt that we shall survive Al-Qaeda.” 

7 Lady Hale argued that if the threat posed by terrorism was so serious and severe that it 
justified indefinite detention of suspects without trial, it was illogical that the law only applied to foreign 
nationals and not all terrorist suspects. For her there was a lack of logic to the law: ‘If it is not 
necessary to lock up the nationals it cannot be necessary to lock up the foreigners.’ 

8 Section 4 of the Human Rights Act 1998 empowers higher courts to make a declaration of 
incompatibility. This is a statement that, in the opinion of the court, legislation breaches the rights 
contained in the ECHR. A declaration does not mean that the law is invalid but obliges the government 
to consider changing the law to address the issue highlighted. In reality it is a powerful statement that 
the government is in breach of the law and places a spotlight on the issue. Since the introduction of 
the Human Rights Act, there have been more than 20 such rulings and the government has  
responded by changing the law in each case. If the government decided against a change in the law it 
would be possible for the parties to take their case to the European Court of Human Rights. Any ruling 
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by that court would be binding on the UK government (Article 46) and would result in a change in the 
law.   

9 The Government repealed part 3 of the 2001 Act (the relevant part) and replaced it with a 
system of control orders. The detainees were released from custody and subject to the new system of 
supervision. 
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Further reading 
YouTube  
A discussion of the Belmarsh case by Dr Mark Elliott of the University of Cambridge: 

https://www.youtube.com/watch?v=a_BOYxQtZLs 
https://www.youtube.com/watch?v=H6lCiMeworc 
https://www.youtube.com/watch?v=lQNPuXtI_i0 

Guardian 
Judges' verdict on terror laws provokes constitutional crisis: 
https://www.theguardian.com/uk/2004/dec/17/terrorism.humanrights3 

Christian, L. ‘The End of Belmarsh’: 
https://www.theguardian.com/world/2004/dec/17/humanrights.politics  

Full text of the judgement 
http://www.bailii.org/uk/cases/UKHL/2004/56.html  

BBC coverage in 2004 
The issue of detention of foreign nationals: http://news.bbc.co.uk/1/hi/uk/3596779.stm 

‘Britain’s Guantanamo Bay?’: http://news.bbc.co.uk/1/hi/magazine/3714864.stm 

Coverage of the protests and court case: http://news.bbc.co.uk/1/hi/uk/3710298.stm  

This resource is part of A-LEVEL LAW REVIEW, a magazine written for A-level students by subject 
experts. To subscribe to the full magazine go to www.hoddereducation.co.uk/lawreview 


