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Answers 

Omission: when does failing to act 
amount to a crime? 
Giles Bayliss 

Answers to the revision questions on p. 6 of the magazine. 

1 This is not an easy question to answer and there is a great deal of debate over the extent to 
which liability should attach to an omission (a failure to act). 

One explanation might be the difficulty determining the nature and extent of any general duty to act.  If 
such a duty existed what might be a reasonable response on the part of the defendant?  Another 
argument highlights the almost limitless liability that would arise if a general duty existed and the 
practical difficulties of enforcing any such law.  Some writers refer to the importance of protecting 
individual freedom and the risk that recognising a general duty to act would undermine freedom and 
impose a collective responsibility. 

Clearly, it is in the public interest for members of society to help each other. The question is when a 
moral obligation should become a legal one. The approach taken by English criminal law is to 
recognise a legal duty to act in specific circumstances (e.g. where a special relationship exists or one 
set down in statute) rather than a general duty to act. 

2 The vast majority of situations where a defendant is under a duty to act are likely to arise from 
a duty set down in an Act of Parliament (statute). An example is the offence of child neglect under 
section 1 of the Children and Young Persons Act 1933, which makes it an offence, among other 
things, for a parent or guardian to fail to provide adequate food, clothing, medical aid or lodging for a 
child under their care. 

Interestingly, this is an area of law that campaigners would like to see modernised. Have a look at this 
document produced by Action for Children: 
http://www.actionforchildren.org.uk/media/3771553/action_for_children_keeping_children_safe_the_c
ase_for_reforming_the_law_on_child_neglect.pdf 

A duty to act can also be one recognised at common law. When we refer to the common law we mean 
law that derives from the decisions of judges as opposed to law made by Parliament. The courts have 
recognised a number of circumstances where a duty to act may exist. In Miller (1983) the courts 
recognised that a duty to act could arise from the creation of a danger. In that case the defendant was 
found liable for criminal damage by omission. His initial act in starting the fire was accidental but his 
subsequent failure to do anything to summon help or attempt to put the fire out amounted to an 
offence.  Having created a dangerous situation, Miller had a duty to act and did nothing other than 
move to another part of the house and go back to sleep. 
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3 A duty to act could arise from a contract of employment where the job involves the protection 
of the public.  An obvious example is that of a swimming pool lifeguard. Other examples might include 
members of the medical profession or teachers, both of whom are responsible for those in their care.   

In 2003 a geography teacher was convicted of manslaughter after a young boy drowned while 
attempting to cross a swollen stream in the Lake District (R v Ellis 2003). The teacher had a duty 
towards the child and failed in that duty: http://news.bbc.co.uk/1/hi/england/2732617.stm 

This case could be explained on the alternative basis that Ellis assumed a responsibility for the care of 
the victim by taking him on the trip.  

4 The case of Stone and Dobinson (1977) is a tragic one. The couple had a number of personal 
problems and, as the law report notes, were barely capable of looking after themselves. However, 
they had assumed a responsibility over the care of Stone’s sister and failed to take steps to assist her 
when she became bedridden. 

If Stone and Dobinson had summoned help or taken reasonable steps to summon help — in the form 
of the police, ambulance service or social services — this would probably have been sufficient to 
prevent them from being liable for the sister’s death. The evidence was that both Stone and Dobinson 
were aware of Stone’s sister’s condition. Even if they were unable to provide care themselves, they 
were in a position to summon help. They were visited every week by a social worker but failed to tell 
her that Stone’s sister was staying at the house. They also had neighbours who could have 
summoned help on their behalf.  Their liability rested on an assumption of responsibility to provide 
care and a subsequent failure to do so. 

5 It could be argued that an advantage of liability based on an omission is that such offences 
are easier to prove. It is likely to be easier to establish that defendants failed to act rather than that 
they carried out a particular act. 

It could also be argued that crimes by omission ensure that the blameworthy are accountable for their 
behaviour and do not escape liability.  A counter-argument is that a general duty to act would impose 
an unfair burden on ordinary citizens and be too restrictive on their daily lives. 

Crimes by omission are particularly useful in relation to regulating businesses. There will be many 
situations where a failure to act could have far-reaching consequences for members of the public and 
society as a whole and it is therefore important that business organisations can be prosecuted for their 
inaction. They have the resources to deal with dangerous situations and to protect the public. 
Furthermore, the existence of any such duty might raise standards and have a wider benefit to society. 


