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Loss of control cases 
Giles Bayliss 

Expanding on the article on pp. 10–12 of the magazine, here are some recent loss of control cases 
that you can use in your exams. 

Clinton (2012) and Dawes (2013) 
The decisions in Clinton (2012) and Dawes (2013) clarify aspects of the new defence in sections 54 
and 55 Coroners and Justice Act 2009. 

Clinton killed his wife after she revealed details of her sexual activities with other men and taunted him 
about his interest in suicide websites: 

• http://www.bbc.co.uk/news/uk-16592680  

• http://www.judiciary.gov.uk/wp-content/uploads/JCO/Documents/Judgments/r-v-clinton-parker-
and-evans-judgment.pdf 

Dawes killed the victim after he returned home to find his estranged wife and the victim asleep on the 
sofa: 

• http://www.judiciary.gov.uk/wp-content/uploads/JCO/Documents/Judgments/dawes-hatter-
bowyer-v-r.pdf  

In both cases the Court of Appeal (CA) recognised that the defence is more difficult to establish than 
its predecessor. In Clinton the CA said that the new defence had ‘raised the bar’. Similarly in Dawes 
the CA stated that the circumstances in which the qualifying triggers will arise ‘is much more limited 
than the equivalent provisions in the former provocation defence’. 

Procedure 
In order to establish the defence there must be sufficient evidence to allow it to be put before a jury 
(section 54(6)). The CA in Clinton confirmed that it was a matter for the trial judge to determine 
whether a jury properly directed could reasonably conclude that the defence might apply: ‘If there is 
sufficient evidence on which the jury could reasonably conclude that the loss of control defence might 
apply, it must be left to the jury: if there is no such evidence, then it must be withdrawn.’ 

Loss of control  
There must be a loss of control, although the new law does not require this to be a sudden loss of 
control. In Clinton (the CA stated: ‘The loss of control need not be sudden, but it must have been lost. 
That is essential.’ 

In Dawes the CA recognised that the reaction of the defendant need not be sudden and that there 
could be a delay in responding to the circumstances: ‘Provided there was a loss of control, it does not 
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matter whether the loss was sudden or not. A reaction to circumstances of extreme gravity may be 
delayed. Different individuals in different situations do not react identically, nor respond immediately.’ 

Considered desire for revenge 
In relation to the issue of whether the defendant had been acting in a ‘considered desire for revenge’, 
the CA in Clinton said: ‘the greater the level of deliberation, the less likely it will be that the killing 
followed a true loss of self control.’ 

Qualifying triggers 
In relation to the things said or done as triggers, the CA in Clinton noted that the issue of whether 
these constituted circumstances of an extremely grave character and caused D to have a justifiable 
sense of being seriously wronged had to be determined objectively and not merely according to the 
how the defendant perceived them: ‘The defendant must have a sense of being “seriously wronged”. 
However, even if he has, that is not the end of it…he cannot invite the jury to acquit him of 
murder…because he personally sensed he had been “seriously wronged” in circumstances which he 
personally regarded as “extremely grave”… . All the requirements of s.55(4) require objective 
evaluation.’ 

Similarly in Dawes, the CA emphasised the need to assess the issue objectively: ‘Unless D has a 
sense of being seriously wronged s.55(4) has no application. Even if it does, there are two distinctive 
further requirements. The circumstances must be extremely grave and D’s sense of being seriously 
wronged by them must be justifiable… . These matters require objective assessment by the judge at 
the end of the evidence and, if the defence is left, by the jury considering their verdict.’ 

Sexual infidelity 
Section 55(6) states that, in relation to things said or done, sexual infidelity is to be disregarded.  
However, Clinton makes it clear that sexual infidelity is not subject to a blanket exclusion. The wider 
context surrounding the infidelity cannot be ignored. For example the victim may also have depleted a 
savings account or repeatedly lied about where they were on a particular day. The jury can take into 
account admissions of sexual infidelity (even if untrue) and reports by others of sexual infidelity. In 
Clinton the CA stated: ‘Events cannot be isolated from their context... . In our judgment, where sexual 
infidelity is integral to and forms an essential part of the context in which to make a just 
evaluation…the prohibition…does not operate to exclude it.’ 

Combined triggers  
In Dawes the CA recognised that where the qualifying trigger was a fear of serious violence, that this 
would, in most cases, include consideration of things said and done. 

Asmelash (2013) 
In relation to the objective element or normal person test, the CA confirmed that intoxication as it 
impacted on the defendant’s capacity to exercise self-restraint or tolerance was not a relevant factor 
for the jury to consider. 

This resource is part of A-LEVEL LAW REVIEW, a magazine written for A-level students by subject 
experts. To subscribe to the full magazine go to www.hoddereducation.co.uk/lawreview 


