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Answers 

Judges, jurors and dishonesty 
Giles Bayliss 

How did you get on with the questions on p. 14 of the magazine? 

1 The Criminal Law Revision Committee thought that the term was one that ordinary people 
would understand without the need for further explanation. The Court of Appeal in Ghosh (1982) 
concluded that guidance was in fact necessary and Lord Lane formulated a direction to be given to 
jurors. 

2 Section 2 does not define the meaning of dishonesty but rather lists three circumstances 
where a defendant will not be regarded as dishonest in law.  Each of the three circumstances focuses 
on the honest belief of the defendant. Section 2 is sometimes referred to as a negative definition of 
dishonesty — it doesn’t state what dishonesty is but does list circumstances that are not dishonest. 

3 The Ghosh formula provides a hybrid test — partly objective and partly subjective. The test 
seeks to ensure that society is adequately protected at the same time as ensuring that those who are 
not at fault escape liability.  

If the test was objective, i.e. judged entirely by the ordinary standards of reasonable and honest 
people, there would be a risk of injustice. For example, a person with learning difficulties or dementia 
might not know that what they were doing was dishonest, yet their actions could be regarded as 
dishonest when judged by the ordinary standards of reasonable and honest people. 

Similarly, if dishonesty was judged subjectively, there would be a risk that the blameworthy would 
escape liability. A defendant might say that they did not regard what they had done as dishonest even 
though society as a whole might have considered their actions dishonest. 

So, the Ghosh test does appear to strike an effective balance between the need to protect society and 
the need to protect defendants. Furthermore, according to Professor Slapper, the objective limb has 
the advantage of allowing jurors to reflect contemporary standards of what is and is not regarded as 
dishonest. 

4 In 2009 Finch and Fafinski at Brunel University conducted the largest ever online survey on 
dishonesty. They created a website (no longer active) exploring perceptions of what is and is not 
regarded as dishonest and recorded and analysed the responses of 15,000 participants. 

Here is an extract explaining their research:  

‘The Honesty Lab is an online resource which presents participants with a series of video clips of 
ordinary people talking about things that they have done that may or may not be regarded as 
dishonest. Participants are invited to give their impression of what has been done and to answer a 
short series of questions that explore their views on dishonesty and its relationship with other concepts 
such as immorality. The data gathered by the Honesty Lab will provide some insight into the reasoning 
processes behind attitudes about dishonesty in order to address the following questions: 
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• Is there a common standard of honesty in society? 

• If there is not a common standard, are there any points of consensus? 

• If there is a grey area, are there any factors that explain the	  divergence of views? 

• Are individuals able to distinguish conduct that is dishonest from that which is dishonourable 
or immoral? 

• Is the categorisation of conduct as honest or dishonest contingent upon personal 
characteristics of the person whose conduct is under scrutiny? 

The Honesty Lab presented a total of 50 scenarios divided into 10 categories covering such conduct 
as lying on a CV, downloading music from the Internet, taking stationery from work and increasing the 
value of an insurance claim.’ 

 http://www.brunel.ac.uk/__data/assets/pdf_file/0012/1083/Summer-2009.pdf  

Look at some of these links to find out what Finch and Fafinski discovered: 

http://news.bbc.co.uk/1/hi/england/surrey/8068378.stm  

http://news.bbc.co.uk/1/hi/8240985.stm 

http://www.brunel.ac.uk/news-and-events/news/news-items/press/ne_24981 

http://www.theguardian.com/society/2009/jul/19/online-confessions-dishonesty-jury-verdicts 

http://www.theguardian.com/science/2009/sep/07/survey-lawyers-honesty-public-attitudes 

http://www.telegraph.co.uk/news/newstopics/debates/6148988/Is-there-a-generation-gap-in-
honesty.html 

http://www.telegraph.co.uk/journalists/richard-alleyne/6146295/Elderly-more-moralistic-than-the-
young.html 

5 Have a look at the sample questionnaire (provided as a separate resource) to help you 
compile your dishonesty questionnaire. 

This resource is part of A-LEVEL LAW REVIEW, a magazine written for A-level students by subject 
experts. To subscribe to the full magazine go to www.hoddereducation.co.uk/lawreview 


