
Emma Kilheeney McSherry discusses 
the significance of a new abortion act in 
Texas and its implications on other states 
in the USA

In September the Texas Heartbeat Act came into force. 
The new act effectively bans abortions in the state 
after approximately 6 weeks, when a fetal heartbeat 

can be detected.

Why is this important?
• The act was introduced as Senate Bill 8 and House 

Bill 1515 in March 2021 and was signed into law 
in May, before becoming effective on 1 September 
2021. The Texas act is the first 6-week abortion 
ban to come into effect in the USA and means that 
Texas now has the strictest anti-abortion laws in the 
country.

• Ten other states have proposed similar bills 
banning abortions once a heartbeat can be 
detected, but none has yet come into effect 
due to legal challenges in the courts. Since the 
start of 2021, 19 states have passed a total of 
94 restrictions on abortions. Those states, and 
others, could now try again to pass similar so-
called ‘heartbeat’ bills.

The Texas 
Heartbeat 
Act

• This ruling strongly challenges Roe v Wade, which 
granted women the right to access an abortion, 
as women in Texas are prevented from having 
an abortion after approximately 6 weeks. The 
only exceptions to this are cases of medical 
emergencies. The act does not include exceptions 
for rape or incest. Texan women wanting an 
abortion after 6 weeks will be forced to travel to 
other states.

• The act relies on enforcement by private 
individuals and civil courts rather than the state, 
as anyone can sue abortion providers or people 
helping to assist with an abortion. A US citizen 
who successfully sues an individual who helps a 
woman to obtain an abortion after a heartbeat 
can be detected will be awarded $10,000 plus 
the costs of the court case. The people being sued 
could include medical practitioners as well as 
those providing transport or other assistance. The 
act is unique as it does not actually criminalise 
abortion but allows those who assist an abortion 
in any way to be sued.

How did the US Supreme 
Court react?
On the day that the act came into force, the Supreme 
Court voted 5–4 not to overturn it, despite the Center 
for Reproductive Rights asking for it to be blocked.
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Activity
Using this article, identify the strengths and 
weaknesses of the US Constitution.

Questions for debate
1 Does the Texas act suggest that the federal 

system of government is a success or failure?
2 How does the US Supreme Court, and its 

composition, affect civil liberties in the USA?

Weblinks

Read Justice Sonia Sotomayor’s opinion of the Texas 
act:

amp.theguardian.com/commentisfree/2021/
sep/02/sonia-sotomayor-dissent-texas-abor-
tion-ban-law-supreme-court

Find out more about previous landmark abortion 
cases:

www.pewforum.org/2013/01/16/a-history-of-
key-abortion-rulings-of-the-us-supreme-court/

Chief Justice Roberts joined liberal justices Breyer, 
Sotomayor and Kagan in opting to overturn the act, but 
the other five justices voted not to, including the three 
conservative justices appointed by Trump: Gorsuch, 
Kavanaugh and Barrett. The Court argued that the 
unique Texas law, which relies on private citizens to 
enforce it, made it difficult for them to rule on.

The Supreme Court is due to hear another abortion 
case, Dobbs v Jackson Women’s Health Organization, 
which challenges the 2018 Mississippi law that bans 
abortions after 15 weeks. A decision is expected in 
2022, which could have an impact on abortion laws in 
Texas and other states.

How did the executive 
and Congress react?
The attorney general, Merrick Garland, announced 
on 6 September that the Justice Department would 
protect individuals seeking an abortion under the 
1994 Freedom of Access to Clinic Entrances Act, which 
prevents women being intimidated or obstructed while 

accessing abortion services. It also asked a federal 
judge to prevent the law from being enforced. On 9 
September the Biden administration announced that 
it would sue the Texas legislature over the ban, but it is 
not yet clear how this would work.

Democratic representative Judy Chu introduced a 
bill in Congress that would provide federal protection 
for the right to abortion, but it is unlikely to secure the 
support needed to pass in the House and especially in 
the Senate, where 60 votes would be required.

Table 1 Key Supreme Court cases relating to 
abortion

Case Year

Vote in 
Supreme 

Court

Restriction 
on abortion 

rights?

Roe v Wade 1973 7–2 No

Webster v 
Reproductive Health 
Services

1989 5–4 Yes

Stenberg v Carhart 2000 5–4 No

Gonzales v Carhart 2007 5–4 Yes

Whole Woman’s 
Health v Hellerstedt

2016 5–3 No

National Institute 
of Family and Life 
Advocates v Becerra

2018 5–4 Yes

June Medical 
Services, LLC v Russo

2020 5–4 No

Dobbs v Jackson 
Women’s Health 
Organization

2022 TBC TBC
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Did you like 
this article?

Tell us what 
you think
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