
Emma Kilheeney assesses the significance 
of President Trump’s appointment of 
Barrett to the US Supreme Court

Amy Coney Barrett was confirmed as a justice to 
the US Supreme Court by 52 votes to 48 just 
8 days before the 2020 presidential election. It 

was the closest confirmation to election day since 1789 
and the first time since 1869 that a nominee failed to 
receive any support from the other party. All but one 
Republican senator (Susan Collins) voted in favour 
of Barrett, while no Democrats did. It took the Senate 
only 27 days to confirm Barrett, less than half the 
usual time. Barrett was confirmed 12–0 by the Senate 
Judiciary Committee after the 10 Democrats on the 
committee boycotted the vote.

Barrett replaced Ruth Bader Ginsburg, who died on 
18 September 2020 aged 87. Ginsburg had been the 
most liberal justice on the US Supreme Court, and the 
second longest-serving one, having been appointed in 
1993 by President Clinton.

Why is this so significant?
Proximity to the presidential election
In 2016 the Republican-controlled Senate refused 
to even consider Barack Obama’s nominee Merrick 
Garland when Justice Antonin Scalia died, even though 
the presidential election was more than 10 months 
away. The Senate Majority Leader, Mitch McConnell, 
argued that the next president should be the one to 
nominate a replacement to the court, referring to the 
‘Thurmond rule’ (see below) as a precedent for the 
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Senate resisting appointments in the final months of 
a presidency, due to their lifetime appointment and 
influence.

However, when Ruth Bader Ginsburg died, 
McConnell said that he was determined to push 
through whoever President Trump appointed 
before the presidential election, arguing that it was 
a tradition for a Republican-controlled Senate to 
confirm a Republican president’s nominee. So in 2016 
McConnell did not want President Obama to replace 
the conservative Scalia with a more liberal justice, but 
in 2020 he was more than happy for Ginsburg — the 
most liberal justice on the Court — to be replaced by 
somebody much more conservative.

Republican senators blocked a motion from 
Democrats to postpone the nomination proceedings 
until after the election, following the precedents set in 
2016 and also in 1968 when Senator Strom Thurmond 

PH
O

TO
SH

O
T/

TO
PF

O
TO

www.hoddereducation.co.uk/politicsreview

DECEMBER 2020

Next page

http://www.hoddereducation.co.uk/politicsreview


Questions for debate
1 Why might Barrett be the most important 

appointment that President Trump made?
2 What can you learn about the partisan nature of 

Congress from Barrett’s appointment?

Weblinks

See how Barrett’s appointment affects the 
ideological composition of the Supreme Court:

https://tinyurl.com/y5zqpj5m

Watch Barrett’s confirmation speech:

www.youtube.com/watch?v=EmbdNtBD8Fg

blocked — through use of a filibuster —President 
Lyndon Johnson’s nomination of Abe Fortas to be chief 
justice.

Anticipating the political controversy, Ginsburg 
dictated a statement before her death: ‘My most fervent 
wish is that I will not be replaced until a new president 
is installed.’

A conservative majority
The second, and more important, reason that Barrett’s 
appointment is significant is because it gives the 
conservatives a 6–3 majority on the Court. A study 
by The Washington Post describes Barrett as one of the 
most conservative appeals court judges in 40 years — 
a ‘staunch conservative’ and ‘devout Catholic’. During 
Barrett’s Judiciary Committee hearing, she said that 
she shared a similar originalist and textualist approach 
to interpreting the Constitution as her mentor Justice 
Antonin Scalia.

This is a dramatically different approach to that 
taken by her predecessor Ginsburg. Many liberals are 
concerned that Barrett’s appointment will result in laws 
on abortion and healthcare being reconsidered. 

How was Barrett 
confirmed so quickly?
In 2017, Senate Majority Leader Mitch McConnell 
used a procedural legislative manoeuvre known as the 
‘nuclear option’ to change the filibuster rules, meaning 
that debates over Supreme Court nominations could 
be ended with a simple majority of votes rather than 
the 60 that is usually required. This was important for 
the Republicans then, as they only had 52 senators and 
needed Trump’s appointee, Neil Gorsuch, confirmed. 

This elimination of filibusters also allowed 
the Republicans in 2020 to rush through Barrett’s 
confirmation. In addition, Senate Judiciary Committee 
Republicans chose to bypass their own rule requiring 
two members of the minority party be present. This, 
coupled with the unity of the Republican party, with 
all but one member supporting Barrett, resulted in her 
swift confirmation.

Where will Barrett fit into 
the current Court?
Table 1 shows how Barrett will fit in (towards the 
bottom of the list in terms of ideological stance).

Table 1 Facts about the current Court

Justice
Ideological 
leaning

President name 
and date

Senate 
vote

Sonia 
Sotomayor

Most liberal Obama 2009 68–31

Elena Kagan Liberal Obama 2010 63–37

Stephen Breyer Liberal Clinton 1994 87–9

John Roberts 
(Chief)

Conservative G. W. Bush 2005 78–22

Neil Gorsuch Conservative Trump 2017 54–45

Samuel Alito Conservative G. W. Bush 2006 58–42

Brett 
Kavanaugh

Conservative Trump 2018 50–48

Clarence 
Thomas

Most 
conservative

G. H. W. Bush 
1991

52–48
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