
Emma Kilheeney considers what the 
death of Justice Antonin Scalia means for 
the US Supreme Court and for Obama

US Supreme Court Justice Antonin Scalia died on 
13 February 2016, aged 79. He had served on the 
court for 29 years.

What sort of a justice was Scalia?
Scalia was a staunchly Catholic and conservative 
justice. He believed that the US constitution should 
be interpreted according to the original meaning of 
the text. He voted against US v Windsor in 2013, which 
ruled that married same-sex couples were entitled to 
equal federal benefits, and against Obergefell v Hodges 
in 2015 which declared that same-sex marriage is a 
constitutional right. In Arizona v US in 2012, Scalia 
opposed the court’s decision to strike down Arizona’s 
tough immigration laws. Scalia’s influence was most 
significant in DC v Heller in 2008 when he used his 
originalist ‘reading’ of the constitution to argue that 
restrictions on gun ownership were unconstitutional.

What is the significance of his 
death?
The Supreme Court is currently split into two ideological 
blocs consisting of four liberal justices appointed by 
Democrat presidents (Ginsburg, Sotomayor, Kagan 
and Breyer) and four conservative justices appointed 
by Republican residents (Thomas, Alito, Scalia and 
Roberts). Kennedy, appointed by Reagan, is seen 
as the ‘swing’ justice, separating the two blocs. He 
is right leaning but neither consistently liberal nor 
conservative. 

A majority is required in the Supreme Court to 
overturn the decisions of the lower courts or to hold 
legal weight. The vacancy left by the conservative 
Scalia could therefore have significant consequences, 
especially relating to the pending court decision on 
Obama’s immigration action on undocumented 
immigrants. This might be blocked indefinitely if 
there was a 4–4 split on the court. Scalia’s death 
could affect the court’s impending cases on abortion, 
contraception, unions, voting rights, affirmative action 
and immigration, amplifying the power of the court’s 
four-member liberal wing. 
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What does this mean for Obama?
Although Obama only needs a simple majority in 
the Senate to confirm his nomination for Scalia’s 
replacement, the Republicans control 54 out of the 100 
seats. It will be difficult for him to get this increasingly 
partisan Senate to confirm his nomination, especially 
if it is filibustered. 

The Senate majority leader, Mitch McConnell, has 
argued that  the next president should be the one to 
nominate a replacement to the court, referring to the 
‘Thurmond rule’ as a precedent for the Senate resisting 
appointments in the final months of a presidency. This 
rule dates from Senator Strom Thurmond’s opposition 
to a court nomination by Lyndon Johnson in 1968. 
Republicans used a filibuster to block the president’s 
nomination of Abe Fortas to chief justice. The longest it 
has ever taken the Senate to confirm a Supreme Court 
nominee is 125 days. 

The recent polarisation of the court into closely 
matched liberal and conservative blocs means that 
the appointment process will be highly politicised. 
Obama, as a Democrat, will not want to make a ‘like-
for-like’ conservative replacement of Scalia. The two 
justices who Obama has appointed during his tenure 
are both consistently liberal. The life tenure of justices 

How Scalia compares to the other justices

Justice Ideology
Appointed 
on

Appointed 
by Age Religion

Senate 
confirmation 
vote

Liberal 
score 2014–
15 term (%)

Ruth Ginsburg Most liberal 10/8/1993 Clinton 82 Jewish 96:3 71

Sonia Sotomayor Liberal 8/8/2009 Obama 61 Roman Catholic 68:31 69

Elena Kagan Liberal 7/8/2010 Obama 55 Jewish 63:37 68

Stephen Breyer Liberal 3/8/1994 Clinton 77 Jewish 87:9 67

Anthony Kennedy ‘Swing’ justice 18/2/1998 Reagan 79 Roman Catholic 97:0 53

John Roberts (chief) Conservative 29/9/2005 G. W. Bush 61 Roman Catholic 78:22 53

Antonin Scalia Conservative 28/9/1987 Reagan 79 Roman Catholic 98:0 46

Samuel Alito Conservative 31/1/2006 G. W. Bush 65 Roman Catholic 58:42 39

Clarence Thomas Most 
conservative

23/10/1991 G. H. Bush 67 Roman Catholic 52:48 33

means that whoever Obama appoints to replace Scalia 
is likely to influence the court for a number of years.
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Questions
1 Looking at the ages and composition of the 

current justices, how much influence is the next 
US president likely to have on the Supreme 
Court?

2 Aside from the composition of the Senate, 
what other factors is Obama likely to take into 
account when replacing Scalia?

Weblinks to follow up
New York Times article and graph of justice 
ideology: www.tinyurl.com/jcqbswl

Justice biographies: www.tinyurl.com/2flpnec
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