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The concept of law and morals is on the tort and 
human rights papers for AQA but you can illustrate 
a discussion from other areas of law. As crime has a 
strong connection to morals, we are starting there.

When discussing the nature of law, specifically the 
concepts of morals, justice, balancing competing 
interests and fault, you need to use case examples from 
other areas of law to illustrate this. This is needed for all 
examination boards but for AQA it is especially important 
because there are two mixed questions on each paper. 
These will ask you to connect the substantive law (e.g. 
crime and tort) to the non-substantive law (e.g. the 
concepts and the legal system).

Exam focus 

Sally Russell

The question is whether the issue is a matter 
for the individual or the state. Mill believed in 
personal autonomy, so individuals should be free 
to act as long as they do not harm others. Hart’s 
more paternalistic view extended this to self-harm. 
However, Hart was a positivist, so argued that the 
law should not be used to enforce morality because 
it would restrict individual choice. He was also 

Morality and 
criminal law
Many crimes have a moral element, 

especially offences against the person. 
The natural law view believes the law 

should reflect morality and respects the sanctity 
of life. Laws against murder and manslaughter 
promote morality, and many homicide cases 
illustrate the law enforcing morality.

Is killing always wrong?
Killing is seen as both morally and legally wrong, 
but there is a problematic relationship between 
law and morals in euthanasia and assisted suicide 
cases. Euthanasia is potentially murder because 
there is intention to kill, and the debates about 
euthanasia and assisted dying illustrate that there is 
no shared morality.

Sally Russell looks at the concept of law and 
morals using examples from criminal law

The nature 
of law
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concerned that it would mean that the law would 
reflect the moral values of the time and prevent 
development.

There have been many cases challenging the law 
prohibiting assisted suicide under section 2 of the 
Suicide Act 1961.

R (on the application of Purdy) v DPP (2009)
In this judicial review case, Mrs Purdy argued 
that the law on assisted suicide is unclear and 
unfair. The Law Lords were unanimous in 
deciding that there should be clearer guidance 
on the criteria for deciding whether to prosecute 
in such cases. However, although guidelines 
were published in 2010, the director of public 
prosecutions (DPP) said:

‘ The policy does not change the law on 
assisted suicide. It does not open the door  
for euthanasia. ’Each case has to be considered on its own facts. 

The uncertainty of not knowing if you will be 
prosecuted if you help a loved one to die remains.

Nicklinson and others (2013)
Mr Nicklinson wanted his doctor to end his life, 
but the guidelines do not extend to doctors, 
only family. Following the refusal of the court 

to make an order allowing the 
doctor’s assistance, Nicklinson 

started to refuse food 
and effectively starved 

himself to death. After 
he died, the others 

appealed. The 
Court of Appeal 
(CA) agreed that 
the guidelines 
lacked clarity on 
the position if 
the person who 
assisted was not 

closely connected 
to the victim, but 

said any change to 
the law should be 

left to Parliament. The 
Supreme Court said:

‘ the issue involves a choice between two 
fundamental but mutually inconsistent moral 
values, the sanctity of life and the principle of 
autonomy. ’They also noted that there was ‘no consensus in 

our society’.

Conway v SS for Justice (2017)
This case involved a man who had less than 
6 months to live. This time the CA gave permission 
for a judicial review of the law recognising the 
narrower circumstances. The courts showed 
concern that if the law was relaxed, vulnerable and 
elderly patients may be persuaded to be ‘helped 
on their way’ when they may not have made that 
choice. Protecting the vulnerable is a reason for the 
law to promote and enforce moral values. The High 
Court again rejected Conway’s claim.

A major concern with the law on homicide and 
assisted suicide is that there is such a fine line 
between them. This can be illustrated by comparing 
cases with similar facts (Table 1).

Controversial medicine
The relationship between law and morals remains 
significant when technology provides ways to 
continue life artificially (as in Bland, 1993) and 
controversial procedures (as in Quintavalle, 2005 
and Re A, 2000).

In Bland, the withdrawal of nutrition and 
hydration can be seen as a form of euthanasia 
that has seen a limited move to legality. However, 
this type of passive euthanasia has been criticised 
as more immoral than active euthanasia, such as 
giving a lethal injection. This is because the process 
is long and drawn out, as the person is dehydrated 
over a period of time, leading to kidney failure 
and death. In M v A Hospital (2017) the High Court 
stated that cases like Bland should be a matter for 
doctors, not judges.

In Quintavalle, the use of ‘tissue typing’ to select 
an embryo meant that an embryo which was not 
a match would be discarded. Some argued that 
this was immoral, and should have been illegal. 
The Human Fertilisation and Embryology Act 
2008 amended the law in line with the decision 
in Quintavalle. It brings the law up to date with 

Table 1 Homicide vs assisted suicide

Case Brief facts Conviction and sentence

Inglis (2010) A mother killed her severely 
disabled son

Murder and a life sentence, with a low tariff on 
compassionate grounds

Gilderdale (2010) A mother killed her severely 
disabled daughter

Assisted suicide and a 12-month conditional discharge

Freaney (2011) A mother killed her severely 
disabled son

Manslaughter with the defence of diminished 
responsibility and a supervision order

Quintavalle clarified 
the law around tissue 
typing
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medical advances — at least for the moment. An 
Act of Parliament, following consultation and 
debate, is arguably better than relying on the courts 
to decide moral issues.

In Re A an operation to separate conjoined twins 
would lead to the death of one but save the life 
of the other. Opinion was sharply divided. Some 
saw the procedure as immoral, as it cost the life 
of one twin. Others argued it was justified, as it 
would save the life of the other, and not doing the 
operation was more immoral, as both twins would 
die. The operation was performed and one twin 
survived, with the other dying.

This diversity of moral views highlights the 
difficulties the law faces. In all these cases the 
courts allowed the procedures. Despite M v A 
Hospital, the courts may have to be involved in the 
moral dilemma, especially where the family and 
doctors disagree. In Gosh v Gard (2017) the Supreme 
Court had to decide on withdrawal of life support 
for a terminally ill baby. The hospital and the 
parents disagreed on the issue. The court eventually 
ruled in favour of the doctors because the baby was 
suffering and there was no hope of any treatment 
succeeding. If doctors wish to withdraw treatment 
against the wishes of parents, it is appropriate for 
the law to be involved.

Other issues
Abortion in the UK is legal, but some see it as 
immoral and equivalent to murder. The Abortion 
Act 1967 allows medical practitioners who object 

to abortion to refuse to participate. In Greater Glasgow and Clyde Health Board v 
Doogan (2014), two midwives argued that they should not have been required 
to take part in administrative procedures involving patients terminating 
pregnancies. The Supreme Court took a purposive approach to interpreting 
the Act and held that allowing practitioners to refuse ‘to take part in any 
treatment authorised by the Act’ referred only to treatment. It did not extend 
to administrative matters such as booking in patients and assigning (other) 
midwives to them.

Failing to save a life may be immoral, but is not usually illegal. However, 
in cases such as Stone and Dobinson (1977) and Gibbins and Proctor (1918) there 
was a duty to act, and so criminal liability arose. Other cases on omissions 
and a duty to act can be used to illustrate the relationship between law and 
morals. The case of Khan (1998) illustrates the law reflecting moral views, 
as the defendants were found not to owe a duty to a young prostitute. It 
is arguable that leaving someone to die in those circumstances should be 
manslaughter. Their actions were arguably immoral, but the court decided they 
were not illegal.

For non-fatal offences against the person, Brown (1994) is an example of 
enforcing supposed morality. Devlin would agree with the decision not to 
allow the defence of consent, and argue that the law needed to protect society 
against evil. Hart and Mill would say it is not the law’s place to enforce moral 
values. Wilson (1996) can be used in comparison to illustrate that the defence 
may be allowed on moral rather than legal grounds.

As you look at laws and cases, first try to consider whether the law is 
promoting or enforcing morality. Then consider whether it should do so.

Failing to save a life 
may be immoral, but it 
is not usually illegal
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