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the liability for a lesser offence. The unlawful 
act is typically an offence against the person or a 
property crime, although Professor Clarkson argues 
that any crime would suffice.

To establish the offence, the following elements 
must be established:

 ■ the defendant intentionally committed an 
unlawful act (a criminal offence)

 ■ the defendant had the mens rea for the 
unlawful act 

 ■ the unlawful act was dangerous and it 
resulted in death 

The meaning of ‘dangerous’
To establish unlawful act manslaughter, the 
prosecution must show that the defendant 
committed both an unlawful and a dangerous 
act. The unlawful act must be a criminal offence 
and not merely a breach of the civil law (Franklin, 
1883) and does not have to be aimed at the victim 
(Mitchell, 1983). The offence cannot be committed 
by omission (Lowe, 1973), only by a voluntary act. 

Unlawful act manslaughter is the most 
widely prosecuted form of involuntary 
manslaughter. It arises where a defendant 

commits an unlawful and dangerous act resulting 
in the death of the victim. In such cases the 
defendant will not possess the mens rea for murder, 
but will have the lesser mens rea for the offence (the 
unlawful act) which caused the victim’s death.

Constructive manslaughter
This type of manslaughter is sometimes referred to 
as constructive manslaughter. This is because 
the offence of manslaughter is ‘constructed’ from 
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threatened the 60-year-old attendant, who 
sounded the alarm and the men fled. Shortly 
afterwards the attendant suffered a heart attack 
and died. The defendants were unaware of the 
heart condition of the attendant and there was 
nothing to indicate that the victim was unwell 
or in a weakened condition. The Court of Appeal 
set aside their convictions for manslaughter, as 
the heart condition would not have been obvious 
to the reasonable person had they been present 
at the scene. 

In Watson (1989), Watson and another broke 
into the house of a frail 87-year-old man with a 
weak heart. The old man confronted Watson, who 
proceeded to verbally abuse him, however he did 
not physically attack him. Watson then left and the 
elderly victim died some 90 minutes later from a 
heart attack. 

Applying the test for dangerousness, judged from 
the viewpoint of the reasonable person, there was 
an obvious risk of some harm once Watson became 
aware that the occupant was elderly and frail. The 
court stated:

‘ the jury were entitled to ascribe to the 
bystander the knowledge which the defendant 
gained during the whole stay in the house. ’In Watson the court further stated that where 

the defendant had some special knowledge that 
would not have been known to the reasonable 
person, that knowledge would be attributed to the 
reasonable person in deciding whether the act was 
dangerous. For example, if a defendant had prior 
knowledge that an elderly person lived in the house 
they planned to burgle, the reasonable person 
would also have this knowledge when deciding 
whether there was an obvious risk of some harm. 
Similarly, if in Dawson the men had been aware that 
the attendant had a heart condition, this knowledge 
would have been given to the reasonable man. 

The offence must be identified by the prosecution 
(Jennings, 1990). 

In addition, the prosecution must establish 
that the unlawful act was dangerous. Not every 
unlawful act is dangerous, for example theft and 
criminal damage are crimes but not in themselves 
dangerous. The meaning of dangerousness was 
explained in Church (1965):

‘ the unlawful act must be such as all sober and 
reasonable people would inevitably recognise 
must subject the other person to, at least, the 
risk of some harm resulting…albeit not serious 
harm. ’This is an objective test. Provided the jury is 

satisfied that a sober, reasonable person would 
recognise the risk of some harm resulting from the 
defendant’s actions, there is no need to establish 
that the defendant recognised such a risk.

The test laid down in Church was later confirmed 
by the House of Lords (now the Supreme Court) 
in DPP v Newbury and Jones (1977). In this case 
two boys (aged 15) pushed a paving stone off the 
parapet of a railway bridge into the path of an 
oncoming train. The stone smashed through the 
window of the cab in which the guard and driver 
were sitting. The guard was struck and killed. The 
issue for the court was whether a defendant could 
be convicted of manslaughter when he did not 
foresee that harm might occur. 

‘ In judging whether the act was dangerous 
the test is not did the accused recognise that 
it was dangerous but would all sober and 
reasonable people recognise its danger…it is 
unnecessary to prove that the accused knew 
that the act was unlawful or dangerous. ’ Lord Salmond

The House of Lords upheld the conviction 
for manslaughter, confirming that the test for 
dangerousness was an objective one.

Knowledge
A further element was added to the Church test in 
Dawson (1985), where the Court of Appeal stated 
that in deciding whether the reasonable person 
would have recognised the risk of some harm, the 
same knowledge as possessed by the defendant at 
the scene of the offence would be attributed to the 
reasonable person.

In Dawson the defendant and two others 
had attempted to rob a petrol station armed 
with a pickaxe handle and an 
imitation gun. They 
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Other examples
In Ball (1989) the defendant was involved in 
a dispute with his neighbour. He possessed a 
shotgun, for which he had both blank and live 
cartridges in his jacket pockets. Intending to 
frighten his neighbour, Ball fired the gun in the 
mistaken belief that he had loaded it with a blank 
cartridge, killing the victim. The issue for the 
court was whether the mistaken belief should be 
attributed to the reasonable person when deciding 
whether the act was dangerous. The Court of 
Appeal ruled that the defendant’s mistaken belief 
that what he was doing was not dangerous could 
not be taken into account in deciding whether 
a reasonable person would have recognised the 
obvious risk of harm.

An interesting example of unlawful act 
manslaughter is provided by the case of Woolley 
and Campbell (2003). Here, two women harassed 
an elderly man in the street, demanding money 
and threatening to accuse him of sexual assault. 
The victim was so frightened that he had a heart 
attack and died. The judge directed the jury that 
they should convict only if they were satisfied that 
the defendants’ harassment was the cause of death, 
and that a reasonable person would have seen their 
behaviour as carrying a risk of injury. Both women 
were convicted. The unlawful act was blackmail 
and, as in Watson, because of the age of the victim 
there was an obvious risk of harm.

In R v Bristow and others (2013) a burglary of 
a car repair workshop at night in a remote rural 
location resulted in the death of the owner, who 
was run down by an escaping vehicle. Although 
burglary is not necessarily a dangerous act, the 
Court of Appeal was satisfied that the reasonable 

person would have recognised the possibility  
of someone intervening, and that there would 
be an obvious risk of at least some harm to 
that person.

Evaluation
Unlawful act manslaughter is a rare example of 
a serious criminal offence where liability can be 
imposed without the prosecution needing to prove 
that the defendant was aware of the risk of the 
consequences. This means that factors such as age 
and poor reasoning capacity or mental illness are 
not relevant considerations in determining liability. 
The Law Commission has reviewed the law on a 
number of occasions and proposed its abolition in 
a report in 1996: 

‘ We consider that the criminal law should 
properly be concerned with questions of moral 
culpability, and we do not think that an accused 
who is culpable for causing some harm is 
sufficiently blameworthy to be held liable for 
the unforeseeable consequences of death. ’It subsequently modified this view and in its 

report on homicide in 2006 proposed that the test 
for dangerousness be changed to a subjective one.

More recently the Court of Appeal was invited 
to reconsider the test for dangerousness in the case 
of R v F and E (2015). The defendants (aged 14 and 
16) set fire to a duvet in the basement of a derelict 
building, which quickly spread to a nearby stack of 
car tyres. They were unaware that the basement was 
occupied by a homeless man, who subsequently 
died from smoke inhalation. In court there was 
evidence from a clinical psychologist that one of 
the children (the 14-year-old) had poor reasoning 
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1 Which body has the power to make orders 
in council, a form of delegated legislation?
a Local authority
b Professional association
c The Joint Select Committee on 

Statutory Instruments
d The Privy Council

2 What is the status in English law of a 
precedent from a source such as the Judicial 
Committee of the Privy Council or a senior 
common law court from another country?
a Binding precedent
b Persuasive precedent
c Original precedent
d Stare decisis

3 In the process of law reform, what is the 
term used to describe bringing existing 
provisions together into one Act?
a Repeal
b Consolidation
c Codification
d Review

4 At which stage of the parliamentary 
law-making process do MPs have an 
opportunity to debate a bill for the first 
time and vote on it?
a First reading
b Second reading
c Committee stage
d Third reading

5 Which of the following is not an intrinsic 
aid to statutory interpretation?
a Schedules
b Preamble 
c Hansard
d Long title

Andrew Mitchell
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skills and a low IQ. This fact was irrelevant in 
relation to the Church test, as the only consideration 
was what a reasonable person would recognise in 
those circumstances. The defendants were both 
convicted and appealed.

The Court of Appeal stated that the test for 
dangerousness was clearly established and had 
been settled for more than 70 years (dating back to 
the case of Larkin in 1943). It further emphasised 
that the test had been confirmed by the House of 
Lords (now the Supreme Court) in Newbury and 
Jones (1976). Lord Thomas, the Lord Chief Justice, 
stated that any change in the law was a matter for 
Parliament and it was not for judges to develop the 
law in a new direction.

Summary
 ■ The test is an objective one.
 ■ It must be obvious to the sober and reasonable 

person that there is a risk of some harm.

 ■ The reasonable person will share the same 
knowledge as the defendant has at the time of 
the offence, including any special knowledge that 
they have (e.g. that a house is occupied by an 
elderly person).

 ■ Where the defendant is mistaken about 
a circumstance, this will not be a relevant 
consideration.

The law on unlawful act manslaughter is easily 
understood and law students should readily be 
able to recite the test in Church. Whether this test is 
satisfactory is an issue that continues to attract debate, 
and which students should discuss and make reference 
to when answering questions on reforming of the 
criminal law and particularly the law of homicide.

Use these questions to help you prepare 
for your AQA multiple-choice exam
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