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Protests, public o
Giles Bayliss

Giles Bayliss focuses on the powers contained in the Public Order Act 1986,
relating to processions and assemblies, and considers how these fit within
the wider framework of the European Convention on Human Rights

Exam focus
This article is relevant to AQA A-level Paper 3
(human rights), OCR Component 3 Section B
(human rights), Eduqas A-level Components 2
and 3 Section D and WJEC A-level Units 3 and 4
(human rights option).

R

ecent Extinction Rebellion (XR) climate
change protests in London provide a focus
for examining public order powers and
the exercise of the right to freedom of assembly
and association. The ability to freely express
opinions and ideas is fundamental to a democratic
society and ensures that different viewpoints can
be promoted and debated. There are different
mechanisms through which we communicate
ideas, but we attach particular importance to the
ability to gather in public places to give voice to the
particular message we seek to promote.

Extinction Rebellion
Extinction Rebellion is a movement that aims
to combat ecological destruction and loss of
biodiversity, and to influence governments to take
action in response to climate change by setting
a net-zero target for greenhouse gas emissions.
Its main tactic is the use of non-violent civil
disobedience, involving ‘occupying’ areas as a
means of maximising the impact of its protests.

2
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Demonstrations in April 2019 took place over
11 days across four main sites in London, including
Waterloo Bridge, which was closed to traffic for a
6-day period. This resulted in some 1,100 arrests.
The October 2019 ‘Autumn Uprising’ protest
targeted 12 areas across central London, including
actions directed at transport facilities such as the
Docklands Light Railway and Heathrow Airport.
The protest lasted 8 days before police took action
to bring it to an end using powers under section 14
of the Public Order Act 1986 (POA). According
to a press release by the Metropolitan Police, this
action by XR resulted in more than 1,800 arrests.

Police powers
The police must balance their role in facilitating
peaceful protest with maintaining order and
protecting the rights of others. In doing so they
have a wide range of powers they can deploy in
regulating public protests and in relation to the
use or threat of violence (see pp. 10–12). One
controversial aspect of the policing of the October
2019 protests was the arrest of activists on charges
of conspiracy to commit a public nuisance.
The key legislation relating to processions and
assemblies is found in sections 11–14 of the POA.
This deals with processions and assemblies in a
public place. According to section 16 of the POA, a
public place is a highway or place to which at the
material time, the public or a section of the public
has access, whether by payment or otherwise, as of
right or by express or implied permission.
A-level Law Review April 2020
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c order and the law
Processions
A traditional method of campaigning is to
demonstrate support or opposition to an issue or
cause by holding a procession or march. In recent
times London has seen demonstrations of this kind
on a huge scale, such as the anti-Brexit protests in
October 2018 and 2019, which both attracted over
700,000 supporters. Although Extinction Rebellion
does not employ this tactic, it is worth looking at
the law governing this aspect of public protest.
A procession is more than a gathering of people.
It is defined in Flockhart v Robinson (1950) as ‘a
body of persons moving along a route’. Under
section 11 of the POA, anyone wishing to organise
a procession must give advance notice to the police
in writing 6 days before the intended date of the
procession, unless it is not reasonable to give
advance notice, e.g. if a protest is arranged at short
notice or is spontaneous. The requirement does not
apply to funerals or processions commonly held in
a policed area.
The person concerned (the applicant) must
specify the following:
■ the date and time of the intended procession
■ the proposed route
■ the name and address of the person (or at least
one of the persons) organising the event
Under section 12 of the POA the police can
impose conditions in advance of the protest relating
to the route and timing, and restrict the procession
from entering specified public places. Such
conditions can only be imposed if a chief police
officer reasonably believes that there will be serious
public disorder or serious damage to property, or
that there will be serious disruption to the life of the
community, or that the purpose of the procession is
to intimidate others. Any conditions must be given
in writing by the senior police officer concerned.
www.hoddereducation.co.uk/lawreview
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Those organising the procession will commit
an offence if they fail to comply with relevant
conditions unless they are able to show the
circumstances were beyond their control.
Organisers (though not participants) will commit a
criminal offence if they do not give advance notice
of a procession or if the route and timing differ
from the conditions specified by the police. If a
procession is banned, it is an offence to knowingly
organise or participate in any such procession.
Under section 13, where a senior police officer
reasonably believes the powers under section 12 to
impose conditions will not be sufficient to prevent
serious public disorder, it is possible to apply for an
order prohibiting the procession for a period not
exceeding 3 months. In London, the agreement of

3
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the secretary of state is required, and outside London the local authority must
give its agreement.

Static assemblies
Extinction Rebellion’s preferred tactic is for protesters to assemble at key
landmarks (typically roads and bridges) and ‘occupy’ these public spaces.
Unlike a procession, an assembly is stationary and the Public Order Act does
not impose a requirement on organisers to give police advance notice, although
it appears XR did notify the police in advance of the October ‘uprising’.
An assembly is defined in section 14 as a gathering of two or more persons
in a public place that is partly or wholly in the open air. Under section 14
a senior police officer can impose conditions similar to those relating to
processions where they reasonably believe an assembly may result in serious
public disorder, serious damage to property or to the life of the community, or
where the purpose is the intimidation of others.
The conditions apply to persons both organising and taking part in the
assembly, and relate to the place at which the assembly may be held, its
maximum duration, or the maximum number of persons who may constitute
an assembly. Interestingly, unlike the law on processions, there was no similar
power to impose conditions on static assemblies until the passing of the POA.
Within days, the Metropolitan Police imposed conditions on the October
2019 XR protests under section 14, seeking to limit protests to an area within
Trafalgar Square. This was imposed on the grounds that XR’s activities were
causing serious and widespread disruption to businesses and the wider
community. In the days that followed, the police proceeded to arrest protesters
under section 14 who continued their actions in other parts of London in
breach of the order. After 8 days the Metropolitan Police cleared protesters
from Trafalgar Square after imposing a condition that ordered all XR protests
throughout London to cease.

Jones and Others (2019)
Judicial review in the High Court can be used by those organising a procession
or an assembly to challenge the use of police powers under sections 12, 13 or
14 POA as unlawful. The court can declare police action invalid where powers
have been exceeded or where the use of powers is found to be unnecessary and
disproportionate and constitutes a breach of human rights (see A-LEVEL L AW
R EVIEW, Vol. 14, No. 3, pp. 18–21).

4
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In Jones and Others v Commissioner of Police for
the Metropolis (2019), seven individuals (including
three MPs, an MEP, a peer in the House of Lords
and an XR activist) challenged the use of section 14
to impose a blanket ban on all Extinction Rebellion
protests across London in October 2019.
The High Court confirmed that section 14 POA
allows a senior police officer to impose conditions
as to the location at which an assembly is held or
intended to be held as well as its duration in order
to prevent serious disorder, damage to property,
disruption or intimidation. It also concluded that
section 14 could be used to bring an assembly to an
end by imposing a condition as to the maximum
duration, but could not be used to prohibit an
assembly that had not yet begun.
The High Court ruled that the police could not
impose a blanket ban on protests taking place. The
purpose of section 14 is to manage assemblies,
not prevent them from taking place. The court
ruled that the condition (the ban) imposed by the
Metropolitan Police on all XR assemblies across
London was unlawful, as the order treated the
‘Autumn Uprising’ as one public assembly taking
place in different locations. The court took the
view that the separate gatherings across London
could not be regarded as one public assembly
for the purpose of section 14. Furthermore, the
law required the senior police officer imposing
the conditions to be present at the assembly, and
this was not the case in relation to the different
assemblies across London.
As a result of the High Court ruling, arrests
made in relation to breach of section 14
conditions could be unlawful and give rise to
claims against the Metropolitan Police for false
imprisonment.
A-level Law Review April 2020
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Freedom of assembly and association
Ultimately the Extinction Rebellion case was
decided without the court having to consider
the human rights arguments. However, it is
nevertheless useful to consider the arguments that
could have been raised, as a problem-based exam
question could relate to a static assembly.
Article 11 of the European Convention on
Human Rights (ECHR) lays down the right to
freedom of assembly and association. The powers
under sections 11–14 of the POA must be exercised
in a way that does not breach this provision. The
police and all other public bodies and officials
are bound by the ECHR, and their decisions can
be challenged using judicial review procedure in
the High Court.
Article 11(1) of the ECHR states that everyone
has the right to freedom of peaceful assembly
and freedom of association with others. Freedom
of assembly refers to the right to gather together
with others and this includes meetings, marches,
demonstrations and processions. Freedom of
association refers to the right to form, join or leave
a group or organisation such as a club, political
party, society or trade union.
Both freedom of assembly and association are
qualified rights. Under Article 11(2) restrictions can
be imposed where these are ‘prescribed by law and
are necessary in a democratic society’ to achieve
one of four purposes:
■ national security or public safety
■ the prevention of disorder or crime
■ the protection of health or morals
■ the protection of the rights and
freedoms of others
Any such restriction must be shown to be both
necessary and proportionate in order to comply
with the obligations under the ECHR.

Positive and negative
The European Court of Human Rights (ECtHR)
has ruled that states have a positive obligation
to facilitate and enable peaceful protest, but also a
negative obligation not to prohibit protests except
to the extent that it is necessary for one of the
purposes set down in Article 11(2).
In Plattform ‘Ärzte für das Leben’ v Austria (1988)
the ECtHR ruled that states had an obligation
to take measures to allow demonstrations to
proceed in a peaceful manner and that any
counter-demonstration should not be permitted
to deter people from participation in such events
through intimidation or threats of violence. The
court recognised that persons exercising the right
to assembly might annoy or offend those who
opposed the ideas being advocated, but that in a
democracy, authorities had a duty to facilitate and
protect participants.
www.hoddereducation.co.uk/lawreview
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The case concerned an open-air religious service and procession held
by doctors opposed to abortion. This attracted a counter-demonstration in
which protesters threw eggs and used loudspeakers to disrupt the service.
The ECtHR concluded that the policing of the event did not breach Articles
10 or 11, as active steps had been taken to protect the anti-abortion activists
from the counter-demonstration, and these measures were appropriate in the
circumstances.
Although people with opposing views should not have the ability to
prevent or disrupt a peaceful assembly, they too have the right to demonstrate.
This was confirmed in Ollinger v Austria (2008), where a ban on a counterdemonstration was ruled unnecessary and disproportionate in the absence of
any evidence of likely violence.
In Tabernacle v SSD (2009) the Court of Appeal recognised that exercise of
the right to demonstrate inevitably involved a degree of disruption:

‘

Rights worth having are unruly things. Demonstrations and protests are
liable to be a nuisance. They are liable to be inconvenient and tiresome, or
at least perceived as such by others who are out of sympathy with them.

’

Lord Justice Laws

A balancing exercise

The obligation under Article 11 to facilitate peaceful protest lies at the heart
of the debate over the actions of Extinction Rebellion. The right of individuals
to assemble and demonstrate peacefully is not an absolute one and must be
balanced against the rights of others to be protected from potential disorder
and disturbance.
Under Article 11(2), authorities can impose restrictions, but any restrictions
must be prescribed by law and shown to be necessary in a democratic society.
The requirement under Article 11(2) that a restriction be ‘clearly prescribed by
law’ has been interpreted to mean that domestic law must be sufficiently clear
and precise in its scope (Hashman and Harrap v UK, 1999; Steel v UK, 1999).
In addition, any restrictions imposed must be shown to be necessary and
proportionate to the aim being pursued (Observer and Guardian v UK, 1991).
It was recognised by Lord Neuberger in Hall v Mayor of London (2010) that
the value of free speech lies not only in having the right to express opinion,
but also in having the ability to decide how and where you do so. Protests will
invariably target locations at the heart of towns and cities. Domestic law needs
to strike an appropriate balance between giving the police powers to regulate
protests in order to reduce disruption and prevent disorder, and the need to
uphold the democratic rights of individuals to protest. As can be seen, the
balancing exercise is a difficult one, but the onus is on the state to establish
that any interference is justified.

Key points
• Processions and assemblies are governed by sections 11–14 of the POA. The police
can impose conditions on both.
• Article 11 of the ECHR lays down the right to freedom of assembly and
association.
• Public order powers must be compatible with rights under the ECHR.
• Article 11 is a qualified right and permits restrictions necessary in a democratic
society. Any restrictions must be necessary and proportionate.

Giles Bayliss is head of law at Queen Elizabeth Sixth Form College, Darlington,
and a member of the A-LEVEL L AW REVIEW editorial board.
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examination focus

Misrepresentation
in contract law
Ian Yule explains the relevant legal rules on misrepresentation and shows
how they need to be applied in problem-solving questions

Exam focus
This ‘Examination focus’ is relevant to AQA
A-level Paper 3 (law of contract) and OCR
A-level Component 3 (law of contract).

S

tatements made prior to or during
contractual negotiations are
representations. A misrepresentation is an untrue statement of fact that
induces a party to enter a contract, but
that is not itself part of the contract.

Statements needed
Because a misrepresentation is an
untrue statement of fact, there must
therefore be a statement of some kind,
although a representation need not
always be verbal.

6
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Conduct may amount to misrepresentation, for example payment by cheque
implies a representation that the bank
will honour the cheque. Lord Campbell
in Walters v Morgan (1861) referred
to things like ‘a nod, a wink, a shake
of the head or a smile’ qualifying as
statements, although he also stated that
‘simple reticence does not amount to
legal fraud, however it may be viewed by
moralists’. In Peek v Gurney (1873) Lord
Cairns stated:

‘

Mere non-disclosure of material
facts, however morally censurable,
would form no ground for an action
for misrepresentation.

’

This decision was followed in Hamilton
v Allied Domecq plc (2007), where the
House of Lords (now the Supreme Court)

held that there was no misrepresentation,
as the defendants had been silent
on the issue of how a mineral water
would actually be marketed, despite
their knowledge of the expectations of
the claimants. The general rule under
common law is that silence does not
amount to misrepresentation and there is
no liability for failing to disclose relevant
facts to the other party.
There are, however, some exceptions
to this general rule:
■ If a party makes any representation
on a particular matter, it must be full and
frank, and silence may not be used to
distort a positive representation. A halftrue statement which is accurate as far as
it goes, but which conveys a misleading
impression by being incomplete, may
still give rise to a misrepresentation. For
A-level Law Review April 2020
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example, in Dimmock v Hallett (1866)
a seller of land stated that all the farms
on the estate were let to tenants, but
omitted to add that the tenants had all
given notice to leave.
■ The same point is illustrated by Spice
Girls Ltd v Aprilia (2002). This case
concerned negotiations for a sponsorship
deal, during which marketing material
was made available by Spice Girls Ltd,
emphasising the distinct and individual
image, style and personality of each of
the five Spice Girls — when they knew
and did not disclose the fact that Geri
Halliwell was about to leave the group.
■ Where the contract requires uberrima
fides (utmost good faith) the party is
bound to disclose all material facts. For
example, in insurance contracts the
insured party is required to disclose all
material facts whether or not they are
asked about them. So for example, the
policy of a person who takes out life
insurance without revealing a medical
condition, and who is then killed in an
accident unrelated to that condition,
would be void, meaning that dependants
would not be able to claim.
■ A company is in a similar position
in respect to the sale of shares, and in
potential ‘undue influence’ cases similar
good faith is required of the party
supposed to be in the stronger position.
Where there is a fiduciary relationship
between the parties to a contract, a
duty of disclosure will arise, e.g. solicitor
and client, bank manager and client,
trustee and beneficiary, and inter-family
agreements.
A misrepresentation must be
distinguished from the following:

in severe financial difficulties and was in
arrears with his rent.

Statements of law are not regarded
as statements of fact and there is an
assumption that everyone has equal
access to the law. Lawyers or other
professionals may, however, be liable for
a breach of professional duty.

1 What are the two requirements for a
statement to be a misrepresentation?

A mere commendation

Inducement and reliance

Advertisements do not usually constitute
a representation, e.g. advertising a brand
of beer that ‘refreshes the parts that
other beers cannot reach’. However,
it may be difficult to distinguish this
from a misrepresentation. An example
is Dimmock v Hallett (1866), in which
an estate agent’s description of land
as ‘fertile and improvable’ was a mere
commendation. Note that in Smith v
Land and House Property Corporation
(1884) the description of a hotel by the
seller as ‘let to a most desirable tenant’
was held to be a misrepresentation
because the sellers knew the tenant was

A party must be induced to enter a
contract. There must be reliance on the
statement, and there must be evidence
that the misrepresentation induced
the other party to enter the contract.
The question of reliance is particularly
important where the party to whom
the statement is made is in a position
to check its truth for themselves. In
Attwood v Small (1838), buyers of a
mine were not able to succeed in a claim
for misrepresentation because they
had relied on the results of their own
private survey rather than the statements
of the seller.

4 In which modern case was this
rule confirmed?

www.hoddereducation.co.uk/lawreview
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A statement of opinion
In Bisset v Wilkinson (1927) the seller of
a farm that had never had sheep gave
it as his opinion that it would support
about 2,000 of them. In reality this was
not the case, and the purchaser sought
the return of his purchase money. The
Privy Council said the statement had not
been a representation of fact but merely
an expression of the seller’s honestly
held opinion.
But a statement of opinion may
be regarded as a statement of fact
where one party possesses greater skill
or knowledge than the other, and by
implication they know facts that justify
the opinion, as in Smith above.
In Esso Petroleum v Mardon (1976)
Esso sold a new garage, forecasting that
sales of petrol would be roughly 200,000
gallons per year. Actual sales turned out
to be less than half of this, and the court
held that the experience and skill of
Esso’s market analysts put it in a position
where it should have known what
the actual prospects were. The expert
forecast was to be treated as a statement
of fact, and since Esso had not exercised
reasonable care, it was a negligent
misrepresentation.

A statement of law

The misrepresentation does not have
to be the only reason why the other
party entered the contract. In Edgington
v Fitzmaurice (1885) the claimant was
induced to enter the contract partly
because of the misrepresentation and
partly because he mistakenly believed
that it would give him some rights over
the property.
The burden of proving that the
innocent party was induced to enter the
contract rests on the claimant. However,
such inducement may be inferred by
the court if the misrepresentation was
‘of such a nature as would be likely to
induce a person to enter a contract’ (Lord
Blackburn in Smith v Chadwick, 1884).

Types of misrepresentation
A misrepresentation can arise in a
number of different ways. It could be
a deliberate lie, it could be a statement
made carelessly (i.e. without checking
on the accuracy) or it could be an
entirely innocent statement of facts
believed to be true.
The law classifies these as three
different types of misrepresentation.

Activity
After reading this ‘Examination focus’,
test your knowledge by answering the
following questions:

2 Under what circumstances might
conduct amount to misrepresentation?
3 What is the general rule on whether
silence can amount to a misrepresentation?

5 What exceptions are there to this rule?
6 Why were Smith v Land and House
Property and Esso v Mardon decided
differently from Bisset v Wilkinson?
7 What happens if the misrepresentation
is not the only reason the party entered into
the contract?
8 How was fraudulent misrepresentation
defined from Derry v Peek?
9 How is negligent misrepresentation
treated under the common law?
10 Where does the burden of
proof lie under section 1(2) of the
Misrepresentation Act 1967?

7
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However, since the passing of the
Misrepresentation Act 1967 these
distinctions are less important. Originally
only fraudulent misrepresentation was
actionable. This is no longer the case,
but there are still differences between
fraudulent and what the law treats as
negligent or innocent misrepresentation.
You must learn the distinctions between
each kind of misrepresentation, as the
remedies available depend on which
type of misrepresentation is involved
(see pp. 18–19).

If a seller of an object didn’t know it
was 3 years old, saying it was ‘almost
new’, this would be an innocent
misrepresentation. The remedy for this
is rescission of contract: returning both
parties to their pre-contractual position.
However, although the innocent party
has no right to damages, under s.2(2) of
the Misrepresentation Act 1967, a court
has discretion to award damages instead
of rescission. This is more likely to occur
where the misrepresentation of fact is of
minor importance.
The emergence of the Hedley Byrne
principle (Box 1) and the introduction of
s.1 of the Misrepresentation Act 1967
means that the only misrepresentations
that can be claimed to have been made
innocently are where someone makes
a statement with an honest belief in
its truth, for example where they are
repeating inaccurate information supplied
by someone else. Even in these cases it
may be possible to bring an action in
equity for rescission. Also, under s.2(2)
of the 1967 Act, the court has discretion
to award damages as an alternative
to rescission.

Innocent misrepresentation

Negligent misrepresentation

This is a misrepresentation made by
someone who had reasonable grounds
for believing the statement was true.

This is a representation that is made
carelessly and in breach of duty owed by
one party to another to take reasonable

Box 1

The Hedley Byrne principle
This rule provides that a claimant may
recover damages for pure economic loss
where a ‘special relationship’ existed
between the claimant and a person
providing advice. The requirements for a
‘special relationship’ are that the defendant
must possess a special skill, the claimant
must rely on the statement to their
detriment, and that such reliance must
be reasonable.

care that the representation is accurate.
If no ‘special relationship’ exists under
the Hedley Byrne principle, there may still
be liability under s.2(1) of the 1967 Act,
where a statement is made carelessly
or without reasonable grounds for
believing its truth.
For negligent misrepresentation, the
remedies available are both rescission
and damages. When considering
negligent misrepresentation in an
exam, you should assess whether there
is a ‘special relationship’ between the
contracting parties that could give rise to
a possible Hedley Byrne liability, and, if
not, deal with s.2(1) remedies under the
1967 Act. If the claim is brought under
the Act there is no need to prove that
there is a relationship of proximity as
required under Hedley Byrne.
Note that under s.2(1), this provision
reverses the burden of proof. Once a
party has proved that there has been
a misrepresentation that induced them
to enter into the contract, the person
making the misrepresentation will be
liable in damages unless they prove they
had reasonable grounds to believe and
did believe that the facts represented
were true. In Spice Girls, the claimants
successfully argued that the failure to
disclose the fact that one of the five
singers was about to leave amounted
to a misrepresentation. It was held
that under s.2(1) the group had failed
to discharge the burden of showing
that they had reasonable grounds for
believing that the representation in the
form of the advertising images was true.

Fraudulent misrepresentation
Fraudulent misrepresentation occurs
when a party makes a false statement
without honestly believing it to be true.

Activity
After reading this ‘Examination focus’,
state the principle illustrated by each of the
following cases:

• Walters v Morgan
• With v O’Flanagan
• International Management
A duty of disclosure will arise where there
is a fiduciary relationship, such as between
bank managers and clients

8
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• Attwood v Small
• Spice Girls v Aprilia
A-level Law Review April 2020
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It may be a deliberate lie, or it may be a
statement made recklessly. The definition
outlined by the House of Lords in Derry
v Peek (1889) is a false statement made
‘without belief in its truth, or recklessly
as to whether it is true or false’.
In such cases there are two remedies
available. The innocent party may affirm
the contract and claim damages for
consequential loss, suing for the tort of
deceit, or repudiate the contract and
claim damages and/or rescission.

In exams
When answering problem-solving questions on misrepresentation, it is essential
to structure your answer carefully.

Definition
Identify and define what is meant
by a misrepresentation, discussing
whether or not the statement could
be a commendation or expression of
opinion, or is in fact a misrepresentation.
Remember that if the party making
the misrepresentation is an expert, a
statement of opinion may be regarded as
a statement of fact.

www.hoddereducation.co.uk/lawreview
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Inducement?
Assess whether or not the
misrepresentation actually induced
the claimant to enter the contract.
Remember that the misrepresentation
need not be the only reason the claimant
entered into the contract, and also that
this important issue of inducement may
be inferred.

Type of misrepresentation?
Identify whether the misrepresentation
was innocent, negligent or fraudulent.
Examine the nature of the possible
misrepresentation:
■ Did the party making the misrepresentation have reasonable grounds for
believing the statement was true?
■ Was it made carelessly?
■ When it was made, did the party
realise it was untrue, or were they
reckless as to whether it was true?
Be prepared to argue that it could
be two of these. Learn the definition
of each thoroughly. If negligent
misrepresentation, is there a ‘special
relationship’ between the parties? In
which case, it is actionable as a tort

under Hedley Byrne. If not, an action will
be brought using s.2(1) of the 1967 Act.
Finally, explain the remedies available
(see pp. 18–19):
■ Innocent misrepresentation: usually
rescission unless the court chooses to
exercise its discretion under s.2(2) of the
1967 Act and award damages instead of
rescission.
■ Negligent misrepresentation:
rescission and damages under s.2(1) of
the Act or tort damages under Hedley
Byrne liability if there is a ‘special
relationship’.
■ Fraudulent misrepresentation:
affirm the contract and sue for damages
under tort of deceit, or repudiate the
contract and claim damages and/or
rescission.

Ian Yule is a retired lecturer in law
and examiner, and chairman of the
A-LEVEL L AW REVIEW editorial board.
He is co-author of an AQA AS
Law textbook and Student Guides
(www.hoddereducation.co.uk).
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Police
powers
Dee Morse

Dee Morse summarises the powers that allow the police to protect
the public and prevent crime, with a focus on stop and search

T

wo of the main objectives of the police service are to protect the public
and prevent crime. The powers that the police are given to allow them
to carry out this role effectively must be used in a way that is compatible
with the European Convention on Human Rights (see pp. 30–32). The
individuals exercising the powers are personally responsible for using them in
a lawful, proportionate and necessary way.

Powers
The various police powers can be split into three broad categories. The police are
encouraged to use these powers by consent, and in an effective and fair manner to
maintain public faith in the police, thereby encouraging the general public to work
with them. This allows the police to build community confidence and encourages
people to be more socially responsible, helping to reduce crime and disorder.

Powers to investigate crime
The key legislation used by the police when investigating crime is the Police
and Criminal Evidence Act 1984 (PACE). This legislation gives the police
the power to:
■ arrest, detain and question suspects
■ question a witness
■ enter a property, search and seize evidence
■ stop and search individuals
These powers are granted with safeguards put in place to ensure that their
use is lawful. For example, in order to search a property, police need to obtain
a warrant from the courts.
Section 2 of PACE provides safeguards in relation to stop and search
powers (Box 1). When an officer detains a person for a stop and search, it
must be recorded. Before searching a person or vehicle, or detaining a person
for the purposes of a search, police officers must take reasonable steps to tell
the suspect:

10
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their name
the police station they are attached to
■ the object of the search
■ the grounds for making the search
The officer should also advise the person that
they are entitled to a written record of the search
and to which police station they should apply to
obtain this information.
■
■

Box 1

GO-WISELY

The police use the acronym GO-WISELY to
ensure they are following the guidelines when
searching subjects:

•
•
•
•
•
•
•
•

Grounds for the search
Object of the search
Warrant card (if in plain clothes)
Officer must Identify themselves
Station where the officer works
Entitlement to a copy of the search
Legal power being used for the detention

‘You are being detained for the purposes
of a search…’
If these steps are not followed, any evidence found
will not be admissible in court. In Osman v DPP (1999)
the officers had not identified themselves or their
station to the suspect, making the search unlawful.
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Powers to prevent crime
The police can enforce public order through the
Public Order Act 1986 and the Criminal Justice
and Public Order Act 1994, whereby they can
issue directions to members of the public to prevent
disruption or harm. The police can arrest those
who fail to comply.
Under the Anti-Social Behaviour, Crime
and Policing Act 2014 the police have four
specific powers that they can use to tackle
antisocial behaviour:
■ dispersal
■ closure
■ civil injunction
■ community protection

Powers to dispose of criminal cases
There are two formal ways in which the police can
dispose of a case:
■ charging a suspect with a crime
■ issuing a caution or penalty notice
The power to charge suspects is exercised with
the Crown Prosecution Service (CPS). The CPS
advises on what crime an individual should be
charged with based on the information provided
to them by the police. Once an individual has
been charged, the CPS will pursue a prosecution
through the courts.
The police may dispose of minor offences
by issuing a caution or penalty notice, which
are formal prosecutions but do not need to be
heard in a court:
■ Cautions are formal warnings for minor
criminal offences that can be issued to any person
over the age of 10. They can only be issued when
the individual has admitted to committing
the offence.
■ Penalty notices are fines that police officers
can issue to individuals over 18 who have admitted
committing minor offences like graffiti.

Box 2

No-suspicion searches

In order for a police search to be lawful, it must be shown that there were reasonable
grounds for suspicion (s.1 PACE, s.23 Misuse of Drugs Act 1971). However, section 60
of the Criminal Justice and Public Order Act 1994 permits a senior officer to authorise
the use of stop and search powers within a designated area for a limited time of up to a
total of 48 hours. This gives a police officer the power to stop and search any person or
vehicle whether they have any grounds for suspicion or not.

for this period have not yet been published, but it is expected that there will be
a substantial increase in the number of stop and searches recorded. Only
1% of the searches recorded in 2017/18 were no-suspicion searches.
In response to recent acid attacks, the Offensive Weapons Act 2019
introduces the offence of possession of a corrosive substance in a public place,
and section 10 extends search powers to cover this offence. The draft Drone
Regulation Bill will also tackle the misuse of drones in response to incidents at
Gatwick Airport.

Problems with stop and search
The use of no-suspicion searches was challenged in R (Roberts) v Commissioner
of Police of the Metropolis (2015). The appellant’s handbag was searched while
she was restrained on a bus in London following authorisation under section
60 of the Criminal Justice and Public Order Act 1994. Nothing was found,
and the appellant argued that the search was unlawful, as it contravened her
right to privacy under Article 8 of the European Convention on Human Rights.
The Supreme Court held that the use of the powers was not incompatible
with human rights, as they are subject to a number of safeguards that provide
protection against arbitrary use.
It could be argued that stop and search does not directly reduce crime rates.
Operation BLUNT 2 was an initiative where the police increased weapon
searches in order to tackle violent crime between 2008 and 2012. A Home

Stop and search
Stop and search powers are often criticised, and
it is important that the police are able to balance
the need to protect the public against the need
to maintain community relations. In 2008/09,
1.5 million stop and searches were recorded. By
2017/18 this had reduced to 282,000 following
reforms made by the government in 2014, including
the introduction of an assessment for police officers
on their fitness to use stop and search powers, and
an assessment of stop and search powers in annual
inspections of police forces.
In February 2019 the government ran a pilot
to widen the use of no-suspicion searches (Box 2) to
support police in seizing weapons in areas where
violent crime was most prevalent. This was rolled
out across the UK in August 2019. Official statistics
www.hoddereducation.co.uk/lawreview
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It has been argued that stop and search
does not directly reduce crime rates
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Office evaluation later found that the policy had no
effect on crime. In fact, ambulance calls for violent
incidents fell faster in areas with smaller increases
in searches.
A further issue is that, statistically, black, Asian
and minority ethnic (BAME) individuals are more
likely to be searched. Black people were almost
ten times more likely to be searched than white
people in 2017/18. Her Majesty’s Inspectorate of
Constabulary, Fire and Rescue Services (HMICFRS)
said in 2017 that many police forces are ‘unable
to explain why’ black people are searched more
often than white people. The Equality and Human
Rights Commission (EHRC) concluded in 2010
that ‘evidence points to racial discrimination
being a significant reason’. This could damage
the relationship between the police and the
communities they serve.
It could be argued that any small benefit gained
from the use of stop and search is outweighed by

the damage caused to community relationships,
making it critical that these powers are regularly
reviewed and only used appropriately.

Resources
‘Stop and think: a critical review of the use of stop
and search powers in England and Wales’, EHRC,
www.tinyurl.com/w8vkny3
‘Stop and search inspections’, HMICFRS,
www.tinyurl.com/uwz9jhp
‘Learning the lessons: Stop and search’,
Independent Office for Police Conduct,
www.tinyurl.com/wvac7qx

Dee Morse is an examiner. She teaches A-level
and applied law at Queen Elizabeth High School,
Carmarthen.

practice exam questions

English legal system
and criminal law
Use these multiple-choice questions
to help you prepare for AQA Paper 1
1 In which one of the following situations
would an omission not be regarded in
law as giving rise to the actus reus of a
criminal offence?
a Failing to look after a vulnerable
family member, having assumed
responsibility to do so
b Failing to rescue a stranger who is
drowning in a lake
c Failing to fulfil a contractual obligation
d Creating a dangerous situation and
then failing to do anything about it
2 Which option most accurately states
the requirements for gross negligence
manslaughter?
a Unlawful act, breach and harm
b Duty, breach and harm
c Duty, breach, risk of death, death
arising from gross negligence
d Duty, breach, dangerousness, death
arising from gross negligence
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3 A diabetic
person who
has taken insulin,
but fails to eat, and
then commits a serious
crime in a hypoglycaemic state,
may put forward which one of
the following defences?
a Insanity
b Automatism
c Intoxication
d Duress of circumstances
4 In a criminal trial by a jury of 12 members,
the judge can accept a majority verdict.
For such a verdict to be acceptable to
the court, how many jurors will be in
the minority?
a 1 or 2
c 4
b 3 or 4
d 5

LawReviewExtras
Check your answers at
www.hoddereducation.co.uk/lawreviewextras
5 Which rule of statutory interpretation
modifies another rule, in its broadest
application, to avoid an absurd result?
a The literal rule
b The golden rule
c The mischief rule
d The purposive approach
Andrew Mitchell
A-level Law Review April 2020
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What is fair

Laura Ithier
How accurately is the
principle of fair labelling
applied in UK criminal law?

T

o make a strong start when answering a
question on fair labelling, define what it
is and why it is important in criminal law.
Fair labelling is not only what is considered to be
criminal conduct, but includes whether the label
and moral condemnation of it should apply: for
example, what behaviour and mindset warrants the
label ‘thief’?
What is deemed to be fair labelling can depend
on society at that point in time. Nowadays, the
criminalisation of homosexuality is regarded as
highly unjust. The UK has acknowledged this
by pardoning those previously criminalised for
homosexuality. A notable example is Alan Turing,
who was pardoned of ‘gross indecency’. Pardoning
is a mechanism for ensuring that fair labelling
occurs retrospectively. It does, however, highlight
the need to continually check and scrutinise the
definition of crimes so that the ‘criminal’ label only
applies to those who are deserving.
www.hoddereducation.co.uk/lawreview
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Mechanisms to ensure fair labelling
Criminal law relies on the rule of law, among other
principles, to ensure that justice is achieved. Fair
labelling can be upheld by simple principles such
as ‘convict the guilty’ and ‘acquit the innocent’.
‘Guilty’ and ‘not guilty’ are blunt labels and the
verdict is based on facts, not motives, which can
change society’s view on whether or not someone
is a criminal.
The label ‘criminal’ can have grave consequences
for employment, migration and even citizenship
opportunities, not to mention the criminal
sanctions that the court imposes.

Exam tip
If you think of your own examples in concept or
theory questions, do not be afraid to use them. It is
not just cases that can be credited.
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The historical
criminalisation of
homosexuality is
regarded as highly
unjust

In 2008, Daniel James’ parents accompanied
him to Switzerland, where he ended his life through
assisted suicide. He had suffered paraplegia after a
rugby game and his parents’ decision to help him
die came after an extended period of witnessing
his tragic decline and hearing how he wanted to
die. The Crown Prosecution Service decided it was
not in the public interest to prosecute the parents
for technically assisting their son’s suicide. It would
not have been fair to label his parents as ‘criminals’,
when many would feel sympathy for them rather
than wanting to punish them. This discretion is
rarely exercised in this way, but helps to ensure that
fair labelling is upheld, especially where all elements
of a crime are satisfied and defences are unavailable.
Principles that offer safeguards to ensure fair
labelling include:
■ innocent until proven guilty
■ juries deciding guilt in all cases tried in
the Crown Court
■ the high standard of ‘beyond all
reasonable doubt’
■ the concept of a fair trial, with strict
rules of evidence
‘Fair’ is a subjective term and the UK uses an
adversarial system, which means that two sides
argue the case and a ‘winner and loser’ result is
achieved. This is in contrast to the inquisitorial
system some other countries use, where a trial is a
search for the truth.
The appeals system is a crucial component
in fair labelling, as it is a mechanism to correct
mistakes. This is starkly illustrated in Ahluwalia
(1992), where a domestic abuse victim was found
guilty of murder until a later appeal realised that
she should have had the defence of diminished
responsibility put to the jury.

Theft and violence
During the legislative process, fair labelling is a
guiding principle. The principle of fair labelling is
often maintained by the way in which the elements
of criminal offences are drafted. For many violent
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offences, causation is vital in ensuring that a person
is guilty, as the principles in legal causation are
aimed at ensuring that the defendant is not found
guilty where it would be unfair. For example, where
there is an act of another or the victim that breaks
the ‘chain’, it would be unfair to hold the defendant
responsible.
In theft, the actus reus element of appropriation
strives to ensure fair labelling, such as by allowing
appropriation to be satisfied even where there is
consent, as in Hinks (1998). The dishonesty element
is crucial in ensuring that convictions are sought
in a fair way, and there are statutory mechanisms
under section 2(1) to help exclude honest people
from the scope of this offence. In 2017 a woman
was convicted of theft after finding and taking
a £20 note from a shop floor. In this case it was
argued that she could have handed it to the
shopkeeper. This highlights Nils Christie’s point:

‘

Crime does not exist. Only acts exist.

’

It is only when an act is labelled a crime that
the perspective changes. In the above case, the
fact that the woman was convicted of theft turns
the act into a crime and labels her a ‘thief’ with a
criminal record.

Actus reus and mens rea
Correspondence in criminal law and the principle
of transferred malice further seek to uphold fair
labelling. In Fagan (1969) it was certainly fair to
label the defendant a criminal, despite the unusual
situation where the actus reus preceded the mens rea.
Both components being present meant that he was
guilty, as it was a continuing act.
Transferred malice ensures fair labelling, as
having the mens rea for a crime makes the person
culpable, even if the victim was someone other
than the one intended. The subprinciple that is
upheld in Pembliton (1874), that the malice must be
for that type of offence, is fair, as intending to hit
a wall is very different morally from intending to
hit a person.
Defences in criminal law exist in order to
remove or reduce culpability. They usually assist
those lacking capacity, or those who have a motive
involving necessity, which crime definitions often
ignore. Other principles upholding fair labelling are
that the actus reus must be committed voluntarily,
as it would be unfair to punish someone acting
involuntarily. This does not mean, however, that
the law never imposes liability on those acting
involuntarily or without mens rea, as absolute and
strict liability offences can cause defendants to be
labelled as criminals without the normal criminal
levels of fault. For example, in Storkwain (1986),
there was no way that the defendant could have
known the prescription was falsified and yet a
A-level Law Review April 2020
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guilty verdict was achieved (although this was
taken into account in sentencing).
The mens rea distinctions, which lend themselves
to various degrees of fault, are clearly illustrated
in fatal offences. Unlawfully killing with intent
towards grievous bodily harm or death is murder,
while manslaughter is killing with any lesser mens
rea such as recklessness or negligence.
Fair labelling can be argued to only exist where
the actus reus and mens rea correspond. However,
several offences allow the actus reus to exceed the
mens rea. For instance, in Roberts (1971) the injury
was actual bodily harm (ABH) but the defendant
did not need to think about ABH, only assault or
battery. For gross negligence manslaughter, death
is unlikely to be in the defendant’s mind as a
consequence of their failure to take precautions,

yet the objective standard of whether they deserve
criminal punishment is considered. The latter test
aims to ensure that the defendant is deserving of
criminal punishment and is thus fairly labelled.

Conclusion
Overall, criminal law has a plethora of mechanisms
to ensure that the labels of ‘guilty’ and ‘innocent’
are only given to the deserving. However, unfair
labelling can still occur, for example in Storkwain
(1986). When this does occur, it is important that
the decisions are reviewed and justified due to the
impact that the label ‘criminal’ has on individuals.
Laura Ithier is an examiner and teaches at Walton
High School. She has a Masters in law.

practice exam questions

English legal system
and the law of tort
Use these multiple-choice questions to help you prepare for AQA Paper 2
LawReviewExtras
1 Assuming that the medical evidence
supports a finding of psychiatric harm,
which one of the following claimants will
experience the most difficulty in seeking
to substantiate their claim for psychiatric
injury arising from the negligent actions
of the defendant?
a A person who has to jump aside to
avoid being a victim of the defendant’s
action
b A person who is physically injured by
the defendant’s action
c A person who sees the incident and
without knowing any of its victims
offers to help in its aftermath
d A person who comes on the scene
immediately after the incident and is
the wife of the most severely injured
victim
2 Which one of the following cases
illustrates a claimant fully consenting
to the risk of harm, thus relieving the
defendant of liability?
www.hoddereducation.co.uk/lawreview
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Check your answers at
www.hoddereducation.co.uk/lawreviewextras

a Haynes v Harwood (1935)
b Ogwo v Taylor (1987)
c Smith v Baker (1891)
d ICI Ltd v Shatwell (1965)
3 In the tort of private nuisance, which is
the most likely consequence of planning
permission having been awarded for
an activity regarded as an actionable
nuisance?
a An injunction is awarded as a remedy
for the claimant rather than damages.
b Damages are awarded as a remedy for
the claimant rather than an injunction.
c The planning permission affords a
complete defence in all circumstances.
d The planning permission affords a
complete defence if the planning
permission maintains the character of
the neighbourhood.

4 In which stage of the parliamentary lawmaking process will a bill be subject
to line-by-line analysis, and voting on
amendments, by a group of MPs?
a Report stage
b Second reading
c Third reading
d Committee stage
5 Which word best describes an Act of
Parliament that, like the Offences
Against the Person Act 1861, has been
assembled from provisions in many
earlier statutes?
a A codifying statute
b A repealed statute
c A consolidating statute
d An amending statute
Andrew Mitchell
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Ten things you need t
Occupiers’ Liability A
Craig Beauman provides a framework of rules and
considerations for your revision of this statutory tort

1 Statutory framework

4 Duty to lawful visitors

Occupiers’ liability refers to the duty owed by
landowners to persons who come onto their land.
The duty also extends to where the landowner has
transferred the duty to another, for example a person
running a fast-food franchise. Hence the term used
is ‘occupier’ rather than ‘landowner’. A physical
presence is not necessary, as the ‘occupier’ may not
physically reside, work or have been present where an
injury occurs (Harris v Birkenhead Corporation, 1976).

The 1957 Act provides an exhaustive list of ‘lawful
visitors’ to whom occupiers owe the common duty of
care. These include the following:

The liability under the 1957 Act is a branch of
negligence, where there must have been a breached
duty, causing damage or injury to another. The rules
of remoteness of damage apply here.

2 Occupiers, not landowners
Liability is imposed on the occupier of the land. There
is no real statutory definition of ‘occupier’, so common
law tests apply. In Wheat v Lacon (1966) the court
posed the question: who has control of the premises
in relation to who is the occupier? The test in this case
was that of occupational control.
Complications may arise if there is more than one
occupier. There is no need for a proprietary interest or
possession, only control of the land where the injury
has taken place (Harris).

3 More than just land
Under s.2(2) the 1957 Act imposes a common duty of
care on occupiers to any lawful visitors. Under s.1(3)(a)
the duty applies not only to land and buildings but also
extends to fixed and movable structures, including any
vessel, vehicle or aircraft. The protected damage under
the Act includes death, personal injury and damage
to property.
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• Invitees under s.1(2): those who have been invited
to come onto the land and therefore have express
permission to be there.
• Licensees under s.1(2): those who have express
or implied permission to be on the premises,
including situations where a licence would be implied
at common law.
• Those who enter pursuant to a contract under
s.5(1), e.g. hotel guests, and customers at cinemas,
theatres and restaurants.
• Those entering in exercising a right conferred by
law under s.2(6), in particular those persons entering
to read the gas or electricity meters in private homes.

5 Common duty of care
A common duty of care is imposed on occupiers
to lawful visitors. This is to take such care as in all
the circumstances of the case is reasonable to see
that the visitor will be reasonably safe in using the
premises for the purposes for which they are invited
or permitted by the occupier to be there. Therefore, in
practice, the standard of care varies according to the
individual circumstances.
Under section 2(3)(a) an occupier must be prepared
for children to be less careful than adults. The court
will take into consideration the age of the child and
the level of understanding a child should have at that
age (Jolley v Sutton, 2000).

A-level Law Review April 2020
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d to know about the
y Act 1957
6 Areas not covered

9 Independent contractors

The 1957 Act does not cover:

Under section 2(4)(b) of the 1957 Act, an occupier is not liable for dangers created by
independent contractors if the occupier did the following:

• trespassers
• invitees who exceed their permission
while on the land

• acted reasonably in all the circumstances in entrusting the work to the
independent contractor

• persons exercising a public or private right of way

• took reasonable steps to ensure that the work carried out was properly done and
the contractor was competent

7 Experts

In Bottomley v Todmorden Cricket Club (2003), the occupier was liable for injuries
caused during a firework display run by an independent contractor, as the occupier
had not checked the contractor’s insurance and had therefore not taken the
reasonable steps required.

Section 2(3)(b) applies where an occupier employs an
expert to come onto the premises to undertake work.
In such cases, the expert is to be taken to know of
and safeguard themselves against any dangers that
arise from and in relation to their work while on the
premises. For example, if an occupier employs a roofer
to retile a building’s roof, then it would be expected
that the roofer would understand the dangers of
working at height.

10 Defences
The 1957 Act provides certain specific defences for an occupier in an action
against them:

• Volenti non fit injuria: under s.2(5), the common duty of care does not impose
an obligation on occupiers in respect of risks willingly accepted by the visitor. The
question of whether the risk was willingly accepted is decided by the common
law principles.

8 Warnings and warning
signs

• Contributory negligence: damages may be reduced under the Law Reform
(Contributory Negligence) Act 1945 if the visitor fails to take reasonable care
for their own safety.

It may be possible for the occupier to discharge
their liability to visitors and reach the standard of
a reasonable occupier by giving a warning of the
danger (Roles v Nathan, 1963). However, section
2(4)(a) states that a warning given to the visitor will
not be treated as absolving the occupier of liability
unless in all the circumstances it was enough to
enable the visitor to be reasonably safe. Where there
is an obvious risk, there is no duty to warn (Darby v
National Trust, 2001).

• Exclusion of liability: under s.2(1), this allows occupiers to extend, restrict,
exclude or modify their duty to visitors in so far as they are free to do so. If the
occupier is a business, the ability to exclude liability is subject to the Unfair
Contract Terms Act 1977.

LawReviewExtras
Download this poster at
www.hoddereducation.co.uk/lawreviewextras

Craig Beauman is a senior examiner and a member
of the A-LEVEL L AW REVIEW editorial board.
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examination focus

Remedies for
misrepresentation
Following on from his column on pp. 6–9, Ian Yule
outlines the remedies for misrepresentation

Exam focus
This ‘Examination focus’ is relevant to AQA
A-level Paper 3 (law of contract) and OCR
A-level Component 3 (law of contract).

T

he two main remedies for
misrepresentation are rescission
and damages. The innocent
party makes a decision as to which is
appropriate. This is now a genuine choice
and is not dependent on the type of
misrepresentation, although in cases of
innocent misrepresentation, the most
common (and appropriate) remedy will
be rescission.

Rescission
Rescission is an equitable remedy, which
sets the contract aside and puts the
parties back in the position they were in
before the contract was made.
The injured party can rescind the
contract by notifying the other party,
or if this is not possible because of
the behaviour of the defaulting party,
by taking some reasonable action to
indicate the intention to rescind. In Car
and Universal Finance v Caldwell (1965),
a person selling a car who was paid
with a dishonoured cheque by someone
who subsequently sold the car on to a
third party and disappeared was held to
have made his intention to rescind clear
when he contacted the police and the
Automobile Association.
An order of rescission may be
accompanied by the court ordering an
indemnity. This is a money payment in
respect of expenses necessarily created in
complying with the terms of the contract
and should be distinguished from
damages. This happened in Whittington
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v Seale-Hayne (1900), though it is
more likely since the passing of the
Misrepresentation Act 1967 that an
award of damages would be made rather
than an indemnity.

Bars to rescission
Rescission will not be ordered where it is
impossible to return the parties to their
original pre-contract position. This would
most obviously be the case where the
subject matter of the contract has been
used up or destroyed, as was the case
in Vigers v Pike (1842), where restitution
of a mine was not possible because
considerable extraction had already
taken place.
Precise restoration is not required and
the remedy is still available if substantial
restoration is possible. Thus, deterioration
in the value or condition of property is
not a bar to rescission. In Erlanger v New
Sombrero Phosphate Co. (1878) it was
not possible to return the property in its
original condition, so rescission along with
compensation for partial loss of value was
ordered. However, the more recent case
of De Molestina v Ponton (2002) makes it
clear that partial rescission is not possible.
Rescission cannot be ordered where
a third party has acquired rights under
the contract, which would have been
the case in Car and Universal Finance
if the car had been sold to an innocent
purchaser before the defendant had
notified the police or the AA. In White v
Garden (1851) iron bars had already been
sold to a third party and rescission was
therefore not possible.

Affirmation
Affirmation of the contract, which means
the saying or doing of something that
indicates an intention to continue with

the contract, is an important bar to
rescission. In both Leaf v International
Galleries (1950) and Zanzibar v British
Aerospace (2000), bringing the action
several years after the contract had been
made rather than at a much earlier stage
was held to amount to affirmation.
Where the misrepresentation is
fraudulent, time runs from the time
when the fraud occurred, or with
reasonable diligence could have been
discovered. In the case of non-fraudulent
misrepresentation, time runs from the
date of the contract, not the date of
discovery of the misrepresentation.
In Long v Lloyd (1958) claims were
made by the seller of a lorry that were
not true. When the lorry developed
problems, the buyer telephoned the
seller and agreed to share the cost
of repair. The court held that this
willingness to share the cost of repair
amounted to affirmation.
Note that in Peyman v Lanjani (1985)
the Court of Appeal held that a person
will not lose his right to rescind through
what appears to be affirmation if he did
not know that he had the right to rescind.

Damages
There will be circumstances in which
rescission will not be an adequate
remedy. This will probably be the case
whenever some kind of consequential
loss has occurred, for example the failure
of a cooling system with the resulting
loss of foodstuffs in storage.
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Activity
After reading this ‘Examination focus’,
test your knowledge by answering the
following questions:
1 What is meant by rescission?
2 Explain three circumstances in which
rescission would not be available.
3 Under what circumstances will
rescission not be an adequate remedy?
4 How are damages calculated for
fraudulent misrepresentation?
5 On what basis are damages
calculated under section 2(1) of the
Misrepresentation Act 1967?
6 To what extent can liability for
misrepresentation be excluded?

Damages for misrepresentation are
calculated on the same basis as they
are in tort, so that the aim is to put the
parties back in the position they were in
before the misrepresentation was made.
It will allow claims for losses caused by
the misrepresentation.

Fraudulent misrepresentation
Generally speaking, awards of damages
are more generous in cases of fraudulent
misrepresentation and claims under
s.2(1) of the Misrepresentation Act
1967 than for common law negligent
and innocent misrepresentations. This
is because, as was stated in Doyle
v Olby (Ironmomgers) Ltd (1969), a
case of fraudulent misrepresentation,
compensation is in the tort of deceit and
is for ‘all the actual loss directly flowing’,
whether or not it was foreseeable. This
will often allow claims to be made for
loss of profits.
This was confirmed by the House of
Lords (now the Supreme Court) in Smith
New Court Securities Ltd v Scrimgeour
Vickers (1996), in which the claimants
were induced by fraud to buy shares
in a company at a price higher than
the stock market rate. A little later,
the share price of the company fell
steeply and the claimants were awarded
damages representing not just the
difference between the price they paid
and the market price, but also the loss
they actually suffered because of the
fall in the share price. It was held in
www.hoddereducation.co.uk/lawreview
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Royscott Trust Ltd v Rogerson (1991) that
damages under s.2(1) of the 1967 Act
will be assessed on the same basis as
fraudulent misrepresentation.

(b) any remedy available to another
party to the contract by reason of
such a misrepresentation, that term
shall be of no effect except insofar
as it satisfies the requirement of
reasonableness as stated in s.11(1)
of the [UCTA]; and it is for those
claiming that the term satisfies that
requirement to show that it does.

Negligent and innocent
misrepresentation
The remoteness test for common law
negligent and innocent misrepresentation
is less generous and is restricted to losses
reasonably foreseeable at the date of the
misrepresentation.
Where the misrepresentation is
innocent, an award of damages is an
alternative to rescission. Under s.2(2), this
is at the discretion of the court. Because
the two remedies are alternatives, only
one can be granted rather than both.

Exclusion of liability
In S Pearson v Dublin Corporation (1907)
it was held that it was not possible
to exclude liability for fraudulent
misrepresentation. Clauses seeking to
exclude liability for the other types of
misrepresentation are by statute subject
to a test of reasonableness.
Section 3 of the 1967 Act, as
amended by s.8 of the Unfair Contract
Terms Act 1977 (UCTA), provides that:

‘

If a contract contains a term which
would exclude or restrict:
(a) any liability to which a party to a
contract may be subject by reason of
any misrepresentation made by him
before the contract was made; or

Section 11(1) of the UCTA
provides that:

‘

The term shall have been a fair
and reasonable one to be included
having regard to the circumstances
which were, or ought reasonably
to have been, known to or in the
contemplation of the parties when
the contract was made.

This was illustrated in Walker v
Boyle (1982), where there was a clause
excluding liability for errors, misstatements or omissions in answers
given to preliminary enquiries in the
sale of a property. The seller innocently
but mistakenly stated that there were
no boundary disputes and the court
held that the exclusion clause was
unreasonable.

’
’

Ian Yule is a retired lecturer in law
and examiner, and chairman of the
A-LEVEL L AW REVIEW editorial board.
He is co-author of an AQA AS
Law textbook and Student Guides
(www.hoddereducation.co.uk).
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examination focus

Answering
Question 9
Peter Darwent explains how to answer Question 9 on AQA A-level law exams

I

n Question 9 the focus is on thinking
about some fundamental principles
that underpin the law and then
trying to relate these to specific areas
of law. In many centres, the material
for Question 9 is introduced later in the
course, and it is certainly useful as a way
of bringing things together and showing
how individual legal rules are part of a
wider pattern.
For all of Papers 1, 2 and 3, Question
9 will always focus on one of the
concepts of law (justice, morality, fault or
balancing of conflicting Interests) or on
some part of the theory that underpins
each substantial area.
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The structure of Question 9

Example questions

Question 9 is worth 15 marks, of which
10 are for the concept or theory and 5
are for the substantive law part. Your
answer needs to reflect the mark balance,
so make sure you write significantly more
for the first part than for the second part.
Also, make sure that what you say in the
5-mark part connects with the concept or
theory you have discussed in the first part.
Avoid simple assertions. For example,
explain why you think justice is or isn’t
achieved in the rules on intoxication,
or why the Occupiers’ Liability Acts
do or don’t show the law following
moral principles.

An example of a possible concept-based
question from Paper 1 might be:
Examine the meaning and significance of fault
in English law. Discuss the extent to which
liability in murder is based on fault. (15 marks)

In answering the 10-mark part, you
would perhaps want to talk about the
idea of fault and what it means. You
might want to point out that there are
different levels of fault, e.g. intention and
recklessness, and illustrate them working
in different areas of law. You could also
say that some areas, e.g. strict liability
offences, do not seem to have a fault
element at all. You might discuss how
A-level Law Review April 2020
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defences and sentencing illustrate fault.
Notice that fault could also come up in
Paper 2, but you could still use crime
examples in the 10-mark general fault
part of the answer.
You would spend the last 5 minutes
on the 5-mark park, in this example
commenting on the extent to which the
fault element is important in murder,
e.g. the mens rea requires intention.
Recklessness is not sufficient, so the need
to establish that the person really did
mean to do it shows that fault is taken
very seriously.
You may face a question that has a
more general second part, for example:
Discuss the extent to which the fault element
is important in criminal law.
(15 marks)

In this sort of question, which could
come up on any paper, you will have to
select rather than be told which areas of
law to discuss.
Your teacher may have invented
practice Question 9s and you may be
able to think of some yourself. There
are also 12 examples available from
the sample exam papers and the
actual 2019 exam.

Theory-based questions
It is relatively easy to visualise how a
concepts question might look, but it is
harder with a question based on theory.
If a theory question is asked, it seems
likely that it will be based on one or
possibly two of the areas mentioned in
the specification, but you will still need to
prepare for a question that refers to any
of them. Here is an example for Paper 2:
Examine what is meant by ‘policy factors’
in establishing liability in tort. Discuss the

extent to which such factors can be seen to
operate in the law on psychiatric injury.
(15 marks)

The 10-mark part involves discussing
‘policy factors’. Essentially this is the
idea that even though there might
have been negligent behaviour, people
are prevented from making a claim in
order to stop some other perceived
consequence, such as creating a flood
of similar claims that might be difficult
to manage. This is controversial and you
would probably want to point out the
potential injustice that might be caused
to victims who cannot make a claim.
The areas where these factors are most
likely to arise are in pure economic loss,
psychiatric injury and in some situations
involving the police. You might want to
refer to some of these, noting that the
5-mark part specifically wants you to refer
to psychiatric injury situations.
Two of the second set of sample
papers did have Question 9s that were
based on theory. On Paper 1, the
question was about the meaning of
harm as the basis for criminal conduct,
and on Paper 2 it was about vicarious
liability. These give you some idea what a
question based on theory might look like,
but you have to be prepared for the fact
that any actual Question 9 asked in an
exam might be worded in a different way
and will probably cover different topics.
None of the 2019 papers had a
Question 9 that was based on theory,
but the 7-mark non-substantive part of
Question 11 was based on theory in both
the Paper 3 options. This is a reminder
that when you prepare for Question 9,
any of that material could potentially

To what extent is
liability in murder
based on fault?
www.hoddereducation.co.uk/lawreview
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form the non-substantive part of
Question 11 (see A-LEVEL L AW REVIEW,
Vol. 15, No. 1, pp. 26–28).

Preparing for Question 9
There are only four concepts, and therefore
it makes sense to prepare four answers in
advance so that you have already worked
out what you are going to say if that
topic comes up. Although each question
might be worded slightly differently, in
any question on, say, fault or morality, you
would always want to say more or less the
same things in the 10-mark part.
For the 5-mark part, the best thing
is to go through all the topics that you
have covered in the substantive law part
and to note down briefly a few ways in
which they illustrate each of the concepts
relevant to that paper. That means
that for Paper 1 you have a few simple
comments about how each topic relates
to justice and to fault. A bonus is that
this can be a useful way of revising the
substantive law rules.
With theory it is a little more difficult,
because there are more topics that could
be asked. But again it would be wise to
have thought about what kind of things
you would say on all these topics and
to prepare some brief notes on each. A
benefit of having to think about each
of these topics is that they should help
you to understand and remember the
substantive law rules.
For example, if you are thinking about
‘lack of correspondence‘ in Paper 1, it
should remind you that the actus reus
and mens rea of s.20 ‘don’t match’ in
that the actus reus requires wounding
or serious harm, whereas the mens rea
requires only intention or recklessness
as to some harm, and so help your
understanding of that offence. In
Paper 2, ‘understanding of the factors
governing the objective standard of
care in an action for negligence’ should
provide useful insights into the way in
which the law judges whether a person
is in breach of duty and remind you of
the rules and cases that you learned
when you covered breach of duty.

Peter Darwent is a retired law teacher
and co-author of A-level law Study
Guides for Hodder Education.
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Duress
by threat
Craig Beauman

In criminal law, duress by threat is a defence at common law. If raised
and not disproved, the defence can exonerate a defendant altogether.
For policy reasons, the defence has been carefully confined by the courts

Exam focus
This article is relevant to AQA A-level Paper 1
(criminal law) and OCR A-level Component 1
(criminal law).

I

n the defence of duress by threat, the defendant
argues that they committed the actus reus
and mens rea of an offence because they were
threatened by a coercer, and had no effective choice
to avoid the crime. The defence is cumulative: if
one of the criteria of the defence isn’t satisfied, the
whole defence fails.
Where there is ample evidence to raise an issue
of duress, the burden is placed on the prosecution
to disprove it to the criminal standard.

A singular test?
In Graham (1982), the Court of Appeal distilled
a number of case decisions to pose two specific
questions in relation to the defence:
■ Was the defendant impelled to act because, as a
result of what they reasonably believed the coercer
had said or done, they had a good cause to fear
death or serious injury?
■ Had the prosecution proven that a sober person
of reasonable firmness, sharing the defendant’s
characteristics, would not have responded in
the same way?
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In Hasan (2005) the test was summarised
as requiring the defendant’s belief in the
threat to be objectively reasonable as well as
subjectively genuine.
In terms of the specific characteristics of the
defendant, in Bowen (1996) the Court of Appeal
stated that age, pregnancy, serious physical
disability or a recognised mental illness or
psychiatric condition such as post-traumatic stress
disorder (PTSD) may be relevant to the defence.
However, they said a low IQ, short of mental
impairment or defectiveness, would not make a
defendant less courageous and therefore unable to
withstand a satisfactory threat.

The scope of the test

‘

In Hasan, Lord Bingham said:
To found a plea of duress the threat must be
to cause death or serious injury.

’

Therefore, a threat to damage property would be
insufficient (Lynch, 1975). In Dao (2011), the Court
of Appeal, albeit obiter, said that false imprisonment
would be unlikely on its own to trigger the defence.
The defence is not available to a person charged
with murder or aiding or abetting a murder (Howe,
1987), nor is it available to a charge of attempted
murder (Gotts, 1992).
There must be ‘an imminent danger of physical
injury’ (Quayle, 2005). However, a threat of serious
A-level Law Review April 2020
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psychological injury will not suffice (Baker, 1997).
In Valderamma-Vega (1985) the court said that
threats to expose a person’s sexuality, in this case
the defendant’s homosexuality, could be taken
into account if combined with threats of death
or serious injury, but would not be sufficient
on their own.
In 2006 the Law Commission recommended that
the ratio in both Howe and Gotts, in relation to duress
being unavailable to murder and attempted murder,
be abolished. It recommended that duress should
be a defence to the new offences of first-degree
murder and second-degree murder, which would
replace murder and manslaughter respectively. These
recommendations are yet to be adopted.

Threats and links
The law clearly allows the defence where the
defendant was personally threatened. But what if
the threat was to those in a proximate ‘relationship’
to the defendant: their partner, their parents, their
extended family (cousins, aunts, uncles etc.) What
if the person threatened was a work colleague, a
teacher’s student, or a neighbour?
In Cole (1994), while threats had been made
to the defendant, the court acknowledged the
threats to his girlfriend and child could also be
sufficient. In Wright (2000) the trial judge said
the defence was only available to a defendant or
their ‘immediate family’. On appeal, the Court
of Appeal felt that this was too restrictive and
expanded the qualifying group to include members
of the defendant’s family or a person for whom
the defendant would reasonably regard themselves
as being responsible. In this case, the defendant’s
boyfriend had been threatened by drug dealers.
Lord Bingham tried to clarify this in
Hasan, stating:

‘

The threat must be directed against the
defendant or his immediate family or someone
close to him.

’

However, this can appear even more vague or
generous depending on the defendant: how can we
quantify ‘someone close’?
The defence is only available if the defendant
was subjected to threats of death or serious
injury in relation to committing a specific crime
nominated by the coercer, and has carried out
that crime in relation to those threats. If there is
no connection between the threat to commit the
specific type of crime and the crime eventually
selected by the defendant, then the defence will be
deemed inoperable.
In Cole (1994) the defendant borrowed money
from a loan shark. Unable to pay the money back
and facing threats of violence to himself, his
girlfriend and their child, the defendant took it
www.hoddereducation.co.uk/lawreview
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upon himself to rob two building societies. The
Court of Appeal said that there was not sufficient
connection between the threat and the crime: the
loan shark had not told the defendant to commit
robbery in order to repay the money.

How soon is now?
The longer the time gap between a qualifying
threat and the commission of the offence, the less
inclined the courts will be to allow the defence.
The argument is that the longer the gap, the easier
it is for the defendant to seek police protection.
Historically, the test was quite lenient as to the
timescale — ‘imminent’ but not ‘immediate’ — but
in Hasan Lord Bingham tightened this up, saying:

‘

It should be made clear to juries that if the
retribution threatened…is not such as he
reasonably expects to follow immediately or
almost immediately on his failure to comply
with the threat, there may be little if any room
for doubt that he could have taken evasive
action, whether by going to the police or in
some other way, to avoid committing the
crime with which he is charged.

’

Lord Bingham was unapologetic, and followed a
long line of judges who dismissed defendants who
had made little effort to resist or contact police,
choosing instead to commit the crime. Earlier, in
Howe, Lord Hailsham (who was seriously wounded
while serving in the Second World War) said:

‘

I have known in my own lifetime of too many
acts of heroism by ordinary human beings of
no more than ordinary fortitude to regard a
law as either ‘just or humane’ which withdraws
the protection of the criminal law from the
innocent victim and casts the cloak of its
protection upon the coward and the poltroon
in the name of ‘a concession to human frailty’.

’

The law in consequence may or may not have
taken a pragmatic approach.

Pommell (1995)

In Pommell (1995) the Court of Appeal dismissed
the defendant’s conviction for possessing an
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illegal firearm. The defendant argued that he had
confiscated the gun the night before from another
man, who had been determined to use it. Kennedy
LJ stated that the delay of a few hours during the
early hours of the morning was not excessive.

Hudson and Taylor (1971)
In Hudson and Taylor (1971), two young women,
who had given witness statements following a
stabbing in a pub in Salford, later refused to testify
against the accused. They said that threats had been
made against them by associates of the accused.
Subsequently charged and convicted with perjury,
their convictions were quashed by the Court of
Appeal, who stated there may be times where police
protection could not protect against later reprisals.

Indirect threat and association
In Brandford (2016) the defendant was charged
with conspiracy to supply class-A drugs. She
argued duress by indirect threat. She had been told
the day before by her boyfriend that he had been

threatened by a coercer, that if he didn’t transport
the drugs ‘something bad would happen to him’.
The trial judge rejected the defence on the grounds
that the threat was vague, it lacked immediacy, the
defendant had ample time to contact the police,
and she had voluntarily associated with criminals.
However, though the Court of Appeal rejected her
appeal, it agreed that an indirect threat was possible
and operable.
A defendant cannot rely upon the defence if
by voluntarily associating with others they have
exposed themselves to the risk of such duress,
for example by joining a criminal gang. In Hasan,
Lord Bingham felt this was an objective test and
established a wide net, saying that the defendant
should reasonably have foreseen the likelihood of
being forced to commit a crime.

Craig Beauman is a senior examiner and a
member of the A-LEVEL L AW REVIEW editorial board.

practice exam questions

English legal system
and contract
Use these multiple-choice
questions to help you prepare
for AQA Paper 3 (contract option)
1 In circumstances where a party to a
contract is unable to perform their obligations owing to intervening circumstances
that they could not foresee, which statute
would be of greatest help to them?
a Unfair Contract Terms Act 1977
b Consumer Rights Act 2015
c Law Reform (Contributory Negligence)
Act 1945
d Law Reform (Frustrated Contracts)
Act 1943
2 Which one of the following options does
not indicate an intention to create legal
relations?
a A letter of comfort or honourable
pledge
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Check your answers at
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b A commercial agreement
c An agreement between married
partners who are now separated
d A promotional campaign with the
promise of a prize to the winning
ticketholder
3 Which rule holds that the party to a
contract who has included an ambiguous
term shall have the words of that term
interpreted against them?
a The doctrine of privity
b The contra proferentem rule
c The equitable doctrine of promissory
estoppel
d The rule that consideration must move
from the promisee

4 Which of the following options is not a
control on delegated legislation?
a Affirmative resolution
b Judicial review
c Legal Ombudsman
d Joint Select Committee on Statutory
Instruments
5 Which one of the following options is not
a feature of judicial independence?
a Security of tenure
b Immunity from lawsuits
c Review of executive power
d Taking silk

Andrew Mitchell
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Applying to
study law at
university
What should you read?
Andrew Mitchell explains what you should be doing
to prepare for an application to study law

S

tudents often ask me what they should be
reading ahead of an application to study law
at university, and they often ask me rather
late in the process, i.e. in September or October,
when embarking on any lengthy reading is difficult
to say the least. My hope, therefore, is that this
article inspires you to start reading before then
and certainly over the summer break between your
first and second year of A-level study. This should
take the stress away from the process of writing
your personal statement, and mean that you are
ready to submit with the first wave of applicants in
September, or by October half-term at the latest.

What type of reading?
When universities receive your application they will
be keen to see that you have taken some steps to
prepare for a degree in law. Any reading that you
have done to find out more about the subject will
be a plus point in your statement. To this extent,
your reading could range from short pieces, such as
newspaper or magazine articles, to longer journal
articles, books, reports and case decisions.
I gained my interest in studying law from
my enjoyment of reading the current affairs
and humour magazine Private Eye, as it often
comments on legal issues. During its history, it
www.hoddereducation.co.uk/lawreview
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has been brought to the courts on many occasions
to defend itself from accusations of libel (tort of
defamation). From there, having gained familiarity
with some legal vocabulary, I started to read the
law coverage in The Times newspaper, with opinion
pieces appearing on one day per week (currently on
Thursdays) and law-related news pieces and case
reports appearing on an almost daily basis.
By the time I started studying the subject at
university (A-level law was not available at my
school) I already had an awareness of legal terms,
issues and procedures, which I was able to piece
together as the workings of a coherent framework
during my 3 years at university. I loved my law
degree and wholeheartedly recommend the subject.
I owe it to my initial reading that I was able to
choose a course that best suited me.

Reading recommendations
My reading recommendations for the personal
statement divide into three categories:
■ books/articles that present legal arguments about
a controversial issue in society
■ books/articles that give you a sense of what it is
like to be a lawyer
■ books/articles that provide a taste of what a law
degree will be like
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Texts on controversial issues
Texts on controversial issues provide useful
starting points for thinking about the law, and will
often grab your interest with provocative lines of
argument. Helena Kennedy QC has written several
books of this nature, with Eve was Framed and Eve
was Shamed both arguing, with a wealth of evidence,
that the law treats women particularly badly.
Whether you agree or disagree with Kennedy’s
conclusions, you can’t help but acknowledge the
examples she cites, and the force of her argument
requires the reader to sit up and take notice.
Tom Bingham wrote a fine book in defence
of the concept of The Rule of Law. The book has
a gentler style but nevertheless explains and
illustrates its points in a witty and elegant manner.
For those seeking some balance in weighing
the arguments about contentious issues, Professor
Michael Sandel’s Justice books do a great job of
presenting legal dilemmas and then guiding the
reader through ways of thinking about them.
Sandel’s Harvard University lectures on ‘Justice’
are available on YouTube at www.tinyurl.com/
y5h8yj6p and are highly recommended, especially
the first one on the morality of killing.

Texts about being a lawyer
The ‘popular’ law book is currently a growth area
for publishers. The Secret Barrister, a sometimes
humorous, sometimes maddening look at how the
criminal justice system really works, is riding high
in the bestseller charts. Alex McBride’s Defending
the Guilty has made the transition from book to
BBC comedy-drama. Thomas Grant’s Court Number
One on Old Bailey trials and Jeremy Hutchinson’s
Case Histories on the life and cases of a barrister
in postwar Britain examine landmark legal
cases as part of the broader canvas of changing
social history.
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I especially wish to recommend Under the Wig
by William Clegg QC, for providing the reader
with a stage-by-stage account of Clegg’s career as a
barrister, interspersed with some of his high-profile
cases. This book captures the drama and excitement
of the courtroom, and conveys the author’s
enjoyment of his work as a criminal defender. It
is a page-turning read for those thinking about a
career in law.

Texts about what law degrees are like
Some books and articles do a good job of giving a
flavour of what it is like to study law at university.
In this regard, What About Law? by Barnard,
O’Sullivan and Virgo and Discovering the Law
(edited by Sean Butler) are especially useful. Both
books seek to introduce the reader to the core
modules of any law degree (plus Roman law and
family law in Discovering the Law) by choosing
stimulating examples and discussion to draw out
key themes, principles and concepts that you will
encounter at degree level.
Nicholas J. McBride’s Letters to a Law Student: A
Guide to Studying Law at University goes even further
by explaining the legal skills and reasoning required
for a law degree and illustrating these with a wealth
of examples. The letters are to a fictional student,
and guide them through their A-levels and then
through each year of their law degree.
There are two more books that I seriously
enjoyed, and which contribute to an understanding
of legal studies, but which are less essential than
those mentioned above. Allan Hutchinson’s Is
Eating People Wrong? takes a deep, fascinating
look at some of the landmarks of the common
law. Scott Turow’s One L: What They Really Teach
You at Harvard Law School mirrored aspects of
my experience of reading law at university, even
though I certainly did not attend Harvard.
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Other things to do
In my teenage years I became hooked on a
television programme called Crown Court, which
presented a Crown Court jury trial in every
episode. It looks dated now, but you can still find
episodes on YouTube.
I found viewing and listening to law-related
programmes very useful, as well as reading courtroom-drama fiction, and actively seeking work
experience and visiting courts. A list of things
to do to prepare yourself for a law degree might
include the following:
■ Visit the public gallery of a local court
(I recommend Crown Courts in particular).
■ Visit Parliament and the Supreme Court in
Westminster, London (or any of the devolved assemblies in Scotland, Wales and Northern Ireland).
■ Gain work experience, whether through a
placement with a law firm or a day of shadowing a
solicitor, barrister or legal executive.
■ Take part in a law-related competition (e.g. an
essay competition, mock trial, debate, moot).
■ Attend a talk/lecture by a legal practitioner,
academic or campaigner.
■ Watch documentaries about the law.
■ Listen to radio programmes about the law (e.g.
BBC Radio 4’s Law in Action, Unreliable Evidence and
The Moral Maze).

■ Attend a law summer school, taster day
or open day.
■ Subscribe to a daily quality newspaper or a
weekly current affairs magazine.
■ Visit the websites of the Law Society, Bar Council
and Chartered Institute of Legal Executives.
■ Read, watch or listen to law fiction (but with
a caution that artistic licence and the law do not
always combine to guarantee legal accuracy).
You are already reading a law-related magazine,
and I have found that some students have drawn
on articles in this magazine to powerful effect in
their university applications. Why not use some
other articles in this issue to glean ideas for your
personal statement?

Resources
Recommended BBC legal documentaries:

The Case of Sally Challen:
www.bbc.co.uk/programmes/m000c65v
Murder Trial: The Disappearance of Margaret Fleming:
www.bbc.co.uk/programmes/m000d2cw
Andrew Mitchell is head of law at Bourne
Grammar School and a member of the A-LEVEL
L AW REVIEW editorial board.
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The
prorogation
judgment
Did the Supreme Court
interfere in politics?

T

his decision of the UK Supreme Court, handed down on 24 September
2019, is important not only for the legal reasoning it provides, but also
because it was unanimous (11 Supreme Court Justices heard the appeal,
the maximum number permitted to sit). It held that the attempt by Prime
Minister Boris Johnson to prorogue Parliament from a date in September 2019
until 14 October 2019 was unlawful and of no effect. The court found that
Johnson was motivated by the improper purpose of stymying parliamentary
scrutiny of the executive.
This decision overturned the judgment of the Divisional Court handed
down on 11 September 2019 and agreed with a decision of the Inner House of
the Court of Session in Scotland.
The court heard that the prime minister’s case was that the parliamentary
session prior to the attempted prorogation had been the longest since the
English Civil War, and the government wanted to pursue an exciting and
dynamic legislative programme to take forward its agenda. The decision to
prorogue Parliament was not, apparently, driven by Brexit considerations.
Under the prime minister’s proposal, Parliament would have stood prorogued
for 34 calendar days, but due to the party conference season, the number of
sitting days lost to Parliament would have been far less than that.

Arguments before the court
The prime minister’s counsel sought to advance the following arguments:
■ The court should decline to consider the challenges on which the appeals
are concerned as they do not raise any legal question on which the courts can
properly adjudicate, and therefore the matters raised are not justiciable.
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■ The prime minister’s advice to the queen to
prorogue Parliament was not reviewable by the
courts, as he is only accountable to Parliament.
■ The courts should not enter the political arena,
but should respect the separation of powers.
■ The dissolution of Parliament under the
prerogative should fall within one of the excluded
categories that a court should not intervene in, as
espoused by Lord Roskill in Council of Civil Service
Unions v Minister for the Civil Service (1985).
■ For a court to answer the question of whether
the prime minister’s advice to the queen was lawful
and to declare the prorogation void and of no legal
effect would be contrary to Article 9 of the Bill of
Rights 1688, as the prorogation was ‘a proceeding in
Parliament’ that cannot be impugned or questioned
in any court.
Counsel for Gina Miller put forward the
following arguments:
■ Although the courts cannot decide political
questions, the fact that a legal dispute concerns
the conduct of politicians, or arises from a matter
of political controversy, has never been a
sufficient reason for the courts to refuse to
consider it.
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Darren Sylvester
Darren Sylvester assesses the
UK Supreme Court’s judgment
in R (on the application of Miller)
v The Prime Minister and Cherry
v Advocate General for Scotland
(2019), examining whether the
court entered the political arena

Exam focus
This article is relevant to AQA A-level 3.1
(the rule of law) and OCR A-level Component 3
(the rule of law).

The courts have exercised a supervisory
jurisdiction over the decisions of the executive for
centuries, as in the Case of Proclamations (1611),
where an attempt to alter the law of the land by
the use of the Crown’s prerogative powers was
declared unlawful.
■ The prime minister being accountable to
Parliament does not in itself justify the conclusion
that the courts have no legitimate role to play, as the
prorogation would prevent the operation of ministerial accountability to Parliament. Furthermore,
courts have a duty to give effect to the law, irrespective of the minister’s political accountability to
Parliament. The fact that the minister is politically
accountable to Parliament does not mean that he is
immune from legal accountability to the courts.
■ If the court finds the matter is justiciable,
deciding it will not offend against the separation of
powers, as the court will be performing its proper
function under the constitution, it follows that
by ensuring that the government does not use the
power of prorogation unlawfully with the effect of
preventing Parliament from carrying out its proper
functions, the court will be giving effect to the
separation of powers.
■

www.hoddereducation.co.uk/lawreview
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■ The advice given to the queen was unlawful and the prorogation that
followed was void and of no legal effect.
Former prime minister John Major provided evidence that a Queen’s Speech
typically took 4–6 days to put together and he had never known a government
to need as long as 5 weeks.

Judgment
The court’s decision can be summarised as follows:
■ It is the court’s responsibility to determine the legal limits of the powers
conferred on each branch of government, and to decide whether any exercise of
power has transgressed those limits. The court cannot shirk that responsibility
merely on the ground that the question raised is political in tone or context.
■ The sovereignty of Parliament would be undermined as the foundational
principle of our constitution if the executive could, through the use of the
prerogative, prevent Parliament from exercising its legislative authority for
as long as it pleased. An unlimited power of prorogation would therefore be
incompatible with the legal principle of parliamentary sovereignty.
■ A decision to prorogue Parliament (or to advise the monarch to prorogue
Parliament) will be unlawful if the prorogation has the effect of frustrating or
preventing, without reasonable justification, the ability of Parliament to carry
out its constitutional functions as a legislature and as the body responsible for
the supervision of the executive. In such a situation, the court will intervene if
the effect is sufficiently serious.
■ The prime minister’s advice to the queen is justiciable, and the prime
minister’s actions had the effect of frustrating or preventing the constitutional
role of Parliament in holding the government to account. No reason was given
for closing down Parliament for 5 weeks at a crucial stage of the Brexit process.
■ It is for the court and not for Parliament to determine the scope of
parliamentary privilege, whether under Article 9 of the Bill of Rights or matters
within the ‘exclusive cognisance of Parliament’ (R v Chaytor, 2010).
Ultimately, the court declared that Johnson’s decision was unlawful and that
effectively Parliament had never been prorogued.

Conclusion
While it is without doubt that the Supreme Court gave careful and
conscientious consideration to the arguments before it, many have found
the judgment to be one of judicial creativity. Professor John Finnis, emeritus
professor of law and legal philosophy at the University of Oxford, considered
the judgment to be ‘a misconceived review’, ‘an historic mistake’ and ‘wholly
unjustified by law’. The intended dates for the prorogation ensured that
Parliament would sit before the Brexit deadline of 31 October 2019. In addition,
the European Union (Withdrawal) (No. 2) Act 2019 had already received
royal assent, and the prime minister was obliged by 19 October 2019 to seek
an extension of 3 months from the European Union, unless by then Parliament
had either approved a withdrawal agreement or approved leaving without one.
Be that as it may, this decision is the final say on the matter. It is probably
one of the most important decisions in the UK Supreme Court’s 10-year
history, and is campaigner Gina Miller’s second victory in the Supreme Court
against the UK government. Invariably there are those who will see the
decision as correct and those who feel that the Divisional Court’s decision
should have been upheld by the Supreme Court. One thing everyone can take
from this judgment is the quote by Lord Denning in Gouriet v Union of Post
Office Workers and Others (1977):

‘

Be you ever so high, the law is above you.

Darren Sylvester is the founder and owner of DJS Law Solicitors.

’
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What is a
human right?
Sally Russell

Sally Russell introduces you to the theory and development of
human rights and the impact of the Human Rights Act 1998

Exam focus
For examination purposes, your focus should be on
the rights covered in the specifications:

• For AQA, these are the rights under Articles 2, 5,
8, 10 and 11.
• For OCR and Eduqas these are the rights under
Articles 5, 6, 8, 10 and 11.
All examination boards require examples from the
substantive law, e.g. human rights, to illustrate the
non-substantive law, the English legal system and the
nature of law. AQA requires you to be able to make
specific links between them.

L

awyers often refer to rights as ‘interests’.
Interests have to be balanced against each
other when they compete, hence the concept
of ‘balancing competing interests’. You might hear
people say they have rights, but an important factor
is whether those rights can be claimed.
Hohfeld, an American law professor, attempted
to clarify rights by comparing them to liberties.
Unlike liberties (or freedoms), a right can be
claimed, e.g. in a court of law. The rights given
under the European Convention on Human Rights
(ECHR) are what Hohfeld called claim-rights. Claimrights usually have corresponding duties. The
ECHR gives the rights and imposes a corresponding
duty on the state to guarantee them.
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Before the Human Rights Act
Whether making or enforcing law, Parliament and
judges must balance people’s rights and freedoms,
and try to satisfy as many interests as possible.
All cases involve some kind of balancing process
between the interests of the parties involved.
Many also involve the wider public interest, and
the law will take this into account as well. This is
seen in human rights law where, although states
have a duty, they are often able to avoid this in the
interests of public health or security.
Box 1 provides a background to the ECHR. The
convention imposes both negative and positive
obligations on member states. A negative duty is a
requirement not to interfere with the rights, while
a positive duty is a duty to protect them, e.g. by
having laws that do this. These obligations only
apply to the state — there are no direct obligations
on individuals.
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Box 1

Timeline of the ECHR

1948

The Universal Declaration of Human Rights is
adopted by the United Nations.

1949

The Council of Europe is formed and produces
the ECHR, which gives effect to many of the
rights contained in the Universal Declaration
of Human Rights.

1950

Ten member states of the Council of
Europe sign the ECHR (there are now 47
member states).

1953

The ECHR comes into force, imposing
obligations on member states to protect
ECHR rights.

1959

The European Court of Human Rights (ECtHR)
is set up to help enforce ECHR rights.

The ECHR imposes international obligations but
has an impact nationally. Although the UK does
not have a written constitution, historically it has
protected many human rights. Most come within
the ECHR in some form and include:
■ the right to be brought before a court (the
right to liberty)
■ freedom from cruel and inhumane punishment
(the right not to be tortured)
■ freedom of speech and a free press (the right to
freedom of expression)
■ freedom to protest (the right to freedom
of assembly)
Prior to the Human Rights Act 1998 (HRA),
obligations under the ECHR did not directly impact
on domestic law, as the UK had not made the
ECHR enforceable, despite being one of the first
signatories to it. Rights could not be claimed in
the national courts and all cases had to go to the
European Court of Human Rights (ECtHR).
However, in practice, the ECHR had an impact,
as UK citizens were often able to secure ECHR
rights at home without going to the ECtHR. This
was because the government did not want to be
seen to be going against the court’s rulings, so
tended to follow them voluntarily. However, this
was not always the case, and going to the ECtHR
was a time-consuming and costly process, as all
domestic remedies had to be attempted first.

After the Human Rights Act
In 1998, Prime Minister Tony Blair said that the
passing of the HRA was an example of ‘bringing
rights home’. The HRA came into effect in 2000
and incorporated the ECHR into domestic law,
making it possible for individuals to rely on ECHR
rights in domestic courts. People can still take their
cases to the ECtHR but, as before, all domestic
remedies must be tried first.
www.hoddereducation.co.uk/lawreview
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Sections
2 and 3

mean the courts should interpret in line
with both the ECtHR and the ECHR

Section
4

allows a declaration of incompatibility
to be made

Sections
6 and 7

effectively create a tort of failure to
comply, enforceable by individuals
against public authorities

Figure 1 Implications of sections 2–7 of the HRA

The HRA helps people whose rights have been
interfered with by other individuals or by public
bodies. In the first case, the person relies on
domestic law being interpreted to comply with
the ECHR. This links to the topics of statutory
interpretation and law-making. The three most
relevant sections of the HRA are as follows:
■ Section 2 requires judges to take account of
decisions of the ECtHR.
■ Section 3 requires judges to interpret domestic
law in a way that is compatible with the ECHR.
■ Section 4 provides that judges can make
declarations of incompatibility.
These have limited effect though. Section 2 does
not require judges to follow the decision. Section
3 only applies where it is possible to do so, and
section 4 does not affect the validity of the relevant
domestic law.
In a case against a public body, the person
affected uses the HRA to bring a claim in a
national court:
■ Section 6 makes it unlawful for public
authorities to act in a way that is incompatible
with the ECHR. This extends to those whose
functions are of a public nature, such as the police
and hospitals.
■ Section 7 provides that a victim of a breach
of a right can bring a claim in the domestic

Exam tip
In order to see whether a case went to the European
Court of Human Rights, look at the title. ECtHR cases
are against the state, e.g. Hirst v UK.
The European Court of Human Rights is not an appeal
court, though it is a common mistake in exams to say
it is. If individuals fail to achieve a domestic remedy,
then they make a petition to the ECtHR claiming rights
under the ECHR, not an appeal from a domestic court
based on national law.
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The victims of London
taxi driver John Worboys
brought a case against
the police for failing to
investigate the attacks
properly

courts where a public authority acts in violation
of section 6.
The effect of sections 6 and 7 together is to
create a statutory tort. Individuals affected can
enforce ECHR rights against public authorities for
non-compliance. Sections 2, 3 and 4 also apply to
claims against public authorities.
Section 8 provides that the court may only
award compensation where it is ‘necessary to afford
just satisfaction’. This means the remedy may not
include compensation. As before the HRA, if the
domestic claim fails, a petition can be made to
the ECtHR. Section 19 also has an impact, as it
provides that every bill put before Parliament must
contain a statement saying that it is compatible
with the ECHR or that it is not and that this was
intended. This area of HR law links to law-making.

Case examples
Hirst v UK (2005)
In Hirst v UK (2005), a prisoner claimed the UK was
in breach of the ECHR by imposing a blanket ban
on prisoners voting. The domestic court declared
that such a ban was incompatible with Article 8,
but the law was not amended to comply. The case
went to the ECtHR, which agreed that a blanket
ban was in breach of the ECHR, but the UK still
did not comply.

Commissioner of Police of the Metropolis v
DSD and Another (2018)
This case involved the police investigation into
the rapes and sexual assaults committed by
London taxi driver John Worboys. The police are a
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public authority under section 6 of the HRA, and
Worboys’ victims brought a case under section 7 for
failure to investigate the attacks properly (relying
on the ECHR obligation to protect from torture).
Under section 2 the court must take account of
ECtHR decisions, and under section 6 the court is
a public authority, so must act compatibly with the
ECHR when reaching a decision.
The Supreme Court concluded that, unlike
the duty of care in negligence, the duty under the
ECHR did not depend on whether it was fair, just
and reasonable to impose a duty. The police had
a duty to investigate and had breached this by
failing to do so.

Making a difference?
Hirst shows that the impact of the ECHR on
domestic law can be slight, though the Worboys
case had more of an impact. There are many
cases where the ECHR had a positive impact and
individuals achieved a remedy, which may not
have been the case prior to the HRA. It is especially
important for people from minority groups who
have little chance of making their voices heard.
Transgender people, prisoners and mental health
patients have all been able to enforce their rights
through the HRA.

Sally Russell is a retired law teacher and senior
examiner. She has written for the 2017 AQA and
OCR specifications (www.drsr.org).
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law updates
Craig Beauman keeps you up to date with the latest developments
in topics across the A-level law specifications
Contract law
Simantob v Shavelyan (2019)

T

he appellant (A) and the
respondent (B) were both antique
dealers. Following a dispute, a
large amount of debt became due from
B to A. On 1 May 2010, a settlement
was agreed, with B to pay A $1.5 million
in ‘full and final settlement of all claims
between the parties’ and a penalty
clause was added that in the event of
non-payment by 21 May 2010, B would
pay $1,000 per day to A as a penalty.
Between 2010 and 2016, B made
some payments towards the settlement
sum, but not the full amount, invoking
the interest that had been accumulating
daily since 22 May. In 2014, B agreed to
pay $800,000 to A, which B later argued
discharged his outstanding liabilities from
the original agreement.
In April 2016, A went to court,
demanding payment of $2,378,000
under the original, 2010 agreement,
including the principal amount and
interest accrued. B contested the
amount, arguing in defence that the
2014 agreement that A’s claim amounted
to a penalty and he could not have
liability for any sums in excess of the
2014 agreement.
The Court of Appeal held that by
entering into the 2014 agreement, B
agreed that he would no longer be able
to raise the penalty clause defence and
the debt would be consolidated. Simon
L J held that ‘there cannot be any
sensible public policy against encouraging
parties to raise…defences that they
reasonably believe may succeed, even if
they eventually turn out to fail’.
The court also added that the
uncertainty implied in MWB Business
Exchange Centres Ltd v Rock Advertising
Ltd (2018) as to the correctness of
the rule in Foakes v Beer (1884) did
not arise here. In that case, Lord
Sumption commented that the rule,
that part payment of a debt is not
good consideration for the release
of the whole, was ‘probably ripe for
reconsideration’. In the present case,
however, the consideration aspect was
www.hoddereducation.co.uk/lawreview
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not about part payment of a debt but
rather B’s agreement to give up his
penalty clause defence. Therefore, the
court stated that the rule in Foakes v
Beer did not apply in this instance and so
remains for an appeal court to examine
when a suitable case arises in the future.

Human rights
Article 8
R (Bridges) v South Wales Police (2019)
The claimant challenged South
Wales Police’s use of automatic facial
recognition (AFR), which he alleged on
two occasions had recorded his image.
His argument in the High Court inter alia
was that the use of AFR was an intrusion
of his rights under Article 8(1) of the
European Convention on Human Rights
(the right to respect for his private life)
and was neither ‘in accordance with the
law’, ‘necessary’ nor ‘proportionate’, as
required under Article 8(2).
Having acknowledged that there
was no specific statutory lawfulness
in using AFR, the High Court stated
that there was sufficient and wellestablished common law allowance for
taking images (generally photographs
or films) necessary to maintain public
order and prevent and detect crime.
The court stated that laws are required
for any interference with an individual’s
rights, such as taking DNA, which would
otherwise be a battery in obtaining such.
However, the court felt that the use of
AFR was less intrusive, so that existing
common law powers could be relied on,
and dismissed the claim equating the use
of AFR to CCTV. It was held that, on the
facts, the criteria were satisfied and the
article had not been breached: the AFR
was used for a limited time, for a specific
purpose, covered a limited area and had
led to the detection of criminals.

Article 10
Gilham v Ministry of Justice (2019)
A district judge had raised several
complaints to her superiors in relation to
the effects of government cuts, which
she felt had impacted on herself in the
course of her employment and on the

administration of justice. As a result of
raising the claims, she alleged she had
been subjected to various repercussions
for having done so, which included
bullying and being undermined by other
judges and court staff.
In allowing her appeal, the Supreme
Court agreed with the previous courts’
opinions that the district judge was not
protected under employment law for
whistleblowing, since judges did not
work under any form of employment
contract and therefore could not rely
upon the benefit from the protections
under the Employment Rights Act
1996, where whistleblowing rights
are enshrined. However, the court
agreed that a failure to extend a
whistleblower’s protection to a judge
was a violation of her rights under
Article 10 of the European Convention
on Human Rights, thus potentially
expanding whistleblowing rights to
other non-contractual position holders
such as company directors, governors
of schools and colleges, and company
board members.
Craig Beauman is a senior examiner
and a member of the A-LEVEL L AW REVIEW
editorial board.
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examination focus

Psychiatric
injury
P

sychiatric injury, resulting from
nervous shock, can lead to a
specific type of claim under
the tort of negligence. The personal
(psychiatric) injury is a long-term,
diagnosed mental injury that is more
than mere shock or grief.
The most important case around
this area is Alcock v Chief Constable of
South Yorkshire (1992), which arose from
the Hillsborough disaster. Ten appeals
were made to the House of Lords (now
the Supreme Court), all claiming for
psychiatric injury. Two of the claimants
had been at the football ground, others
had seen the events unfold on television
or had heard about the event in different
ways, and some had identified bodies at
the makeshift mortuary in the stadium.
Because of these various
circumstances, the court was able in
its ratio to distinguish clearly between
‘primary victims’ and ‘secondary victims’,
and to show clearly that secondary
victims’ claims would only be successful
in certain circumstances. These
circumstances are now referred to as the
Alcock criteria or the Alcock tests.

Revision exercise
The following exercise provides a test for
the knowledge required for this topic:
There is a huge fire during a football match
between Lakeside United FC and Knitwood
City FC. There are 50,000 spectators present
— 85 people are killed by the fire and a
further 232 are badly injured. It is alleged
afterwards that the Midshire Constabulary
were negligent concerning crowd control
and that people would not have died had the
police done their job properly. The following
sue the chief constable for psychiatric injury:
■ Alfred, who is with his son Barry
when Barry dies in the fire. Alfred suffers
20% burns and has to receive extensive
skin grafts.
■ Carol, who sees the fire on television
and is certain that one of the victims is her
daughter Diane.
■ Ephraim, who is not injured by the fire
himself but from a distance of 10 metres
sees his good school friend Farouk die in
the fire.
■ Gaston, who helps Harold escape the
fire. Harold says that Gaston risked his own
life to save him.
■ Irene, a nurse, who sees, 4 hours
after the fire, many of the bodies in the
gymnasium of the football ground, which is
being used as a mortuary.

LawReviewExtras
Get guidance for your answer at
www.hoddereducation.co.uk/lawreviewextras

■ Jim, who is near many of the victims and
suffers some minor physical injury as well as
nervous shock.
■ Kate, who is told of the accident and
visits her husband Len and son Martin in
hospital 3 hours after the accident. Len and
Martin are both alive but severely injured.
■ Noreen, who is Len’s mother and
Martin’s grandmother and helps to
nurse them both over a period of several
months. As a result of this Noreen suffers
nervous shock.
■ Ophelia, who owns a house that backs
onto the football stadium and is afraid her
house and everything she and her husband
Peter have worked for will go up in flames.
■ Quentin, a firefighter, who suffers
psychiatric injury through his experiences in
attending the fire.
Consider the liability of the chief constable
in each of these cases for the psychiatric
injuries and any other claims that appear to
be relevant. Allow 3 marks for each of the
claimants: 1 for the correct description of the
status of the person, 1 for correct reasoning
and 1 for the correct decision plus other
useful information (such as referring to a
relevant case).
(30 marks)

Richard Mapletoft is head of law at
Trinity Academy, Doncaster. He has an
MA in law and has taught A-level law
for over 20 years.
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