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Craig Beauman

In October 2017 the Supreme Court, in the 
civil case of Ivey v Genting Casinos (UK) Ltd t/a 
Crockfords, established a new test and definition 

for ‘dishonesty’ under the criminal law. In this case, 
the court preferred the civil law’s test for dishonesty 
and distanced itself from the existing criminal law 
test that had stood since 1982. 

The Ivey case
The facts of the case centred around whether the 
appellant, a professional gambler, was, in the 
opinion of the respondent, cheating when he had 

Craig Beauman explains what you need to know 
about the new test for dishonesty

This article is relevant to the criminal law topics in the 
AQA, OCR and WJEC A-level specifications.

Exam focus won approximately £7.7 million while playing 
the card game punto banco baccarat at one of 
its casinos.

His method of play was undoubtedly ingenious. 
He had played an entire shoe (the name for the 
container that holds the playing cards in the game 
of six packs of cards), but had asked the croupier 
to replace the cards in a particular order, high-
value cards one way, and low-value cards another 
way, back into the shoe. He then played the shoe 
completely again, knowing which cards were which 
when the cards were subsequently dealt (face down).

The appellant had argued that he was not 
cheating, since a fundamental requirement of 
cheating involved the proof of dishonesty. The 
Supreme Court dismissed his appeal and, inter alia, 
filtered the criminal law’s definition of ‘dishonesty’ 
under the Theft Act 1968 and its kindred law.

Ghosh is gone
The new definition of dishonesty

LawReview13_3.indd   2 19/02/2018   2:32 pm



3www.hoddereducation.co.uk/lawreview

What is dishonest?
The genesis of dishonesty as a defining concept in 
criminal law is relatively new, and follows from 
the word’s inclusion in the Theft Act 1968. The 
1968 Act simplified the law on theft and provided 
a new code of dishonesty rather than simply, as the 
Act had perhaps intended, a simple codification of 
the law. The 1968 Act had replaced a large number 
of offences of dishonesty, previously governed 
in part by the Larceny Act 1916. The 1916 Act 
had, in many opinions, stated but not reformed 
the complex law in this area. This had led in 1959 
to the Criminal Law Revision Committee being 
asked by the government to provide a simpler and 
more effective system for larceny and its kindred 
offences, which led to the 1968 Act.

The word ‘dishonesty’ is partially defined in 
section 2(1) of the 1968 Act. Indeed, the three 
paragraphs of that subsection define specifically 
situations where a defendant (D) would not be 
dishonest. Therefore, section 2 provides, although 
in negative terms, a partial or indeed a potentially 
comprehensive definition of dishonesty. In its 
report, the Criminal Law Revision Committee had 
described section 2 as providing a partial definition 
and had indicated that the question of whether D 
was honest or dishonest, while falling outside of 
section 2(1), would simply be a jury matter. 

However, academic criticisms immediately 
followed the enactment, arguing that definitions 
could differ from jury to jury and the consequent 
differences would lead to injustice. They argued 

judges, or clerks to magistrates, would simply 
continue to ‘assist’ juries or magistrates as they 
had done prior to the 1968 Act (in defining its 
predecessor ‘fraudulently’) and provide a definition 
of dishonesty.

Such criticism was quickly addressed in Feeley 
(1973), a theft case, where the Divisional Court 
stated that the courts should offer juries little 
guidance as to a definition and instead:

‘ apply the current standards of ordinary decent 
people…we can see no reason why…they 
should require the help of a judge to tell them 
what amounts to dishonesty. ’Feeley was criticised as requiring jurors to take 

too much of a laissez-faire approach. Later, in 
BoggeIn v Williams (1978), the same court stated 
that the test was subjective and the jury must ask 
whether D subjectively believed that what was 
done was honest.

What was wrong with Ghosh?
Until 2017, the leading case on the definition of 
dishonesty was Ghosh (1982). Here, the Court of 
Appeal set out, where there is a divergence between 
the D’s standards of honesty and those of ordinary 
decent people (as stated in Feeley), and a jury 
required further assistance, the jury must apply a 
two-part test:

 ■ Was what was done dishonest according 
to the ordinary standards of reasonable and 
honest people?

The Supreme Court 
held that the test for 
dishonesty ought to 
be the same for both 
criminal and civil cases
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 ■ Did D realise that reasonable and honest people 
would regard what he did as dishonest? 

If the answer to both questions is yes, then a 
jury or magistrate should conclude that D had in 
fact acted dishonestly. The court specifically stated 
that this test prevents a D from purely relying 
on his own views as to whether his actions were 
honest. The court stated that Robin Hood could not 
argue that he was morally justified in doing what 
he did, because he would know ordinary people 
would consider such actions dishonest.

This view by the court is arguably ignorant of 
society. Different people hold different views, and 
values differ geographically, socioeconomically and 
culturally. Would we all agree that the following 
actions are dishonest?

 ■ A single parent with no money stealing food 
from a shop for their child. 

 ■ Releasing animals that are due to be used in 
product testing for the cosmetics industry.

 ■ Robin Hood removing money from the rich, 
who have exploited the poor.

Such uncertainty potentially contravened Article 
7 of the European Convention on Human Rights: 
no punishment without (specific and clarified) law.

The Ivey test
In Ivey v Genting Casinos, the Supreme Court, in an 
extremely comprehensive historical discussion 
of criminal law dishonesty, inter alia, identified 
that there were six serious problems with the 
second limb in Ghosh.

In Ivey, D’s appeal failed, as it had in 
the Court of Appeal. The Supreme Court 
unanimously and categorically stated 
that his method of operating during the 
card game was cheating, and that his 
argument that he had not been dishonest, 
an important factor in cheating, was 
erroneous. The court stated that the 
unusual facts of the case led them 

Read the full Supreme Court judgement and summary 
here: www.tinyurl.com/y8znuvur

Further reading Further reading

Craig Beauman is a senior examiner and a 
member of the A-LEVEL LAW REVIEW editorial board.

to a number of questions of law. For A-level law 
purposes, the most important of these questions 
is whether D felt he was acting honestly. D had 
argued that he was acting honestly and truthfully, 
by using what he termed ‘legitimate advantage 
play’ — being cleverer than the croupier and simply 
exploiting his knowledge. However, the Supreme 
Court disagreed. It stated his actions would 
probably and ordinarily be described as dishonest, 
because it felt that D duped the croupier into 
unwittingly fixing the shoe. 

The court stated that in any event D’s notion that 
he was only dishonest in law if he himself knew 
that other people would think he was dishonest 
was wrongly based in law, and that such an idea 
was derived from the Court of Appeal decision 
in Ghosh. The Supreme Court stated that this 
remained the test of dishonesty in criminal cases 
but was in direct conflict with the test in civil cases, 
which is as follows:

 Decide what the individual knew about what 
he was doing and what the surrounding 
circumstances were, and then, assuming 
that state of knowledge, decide whether the 
ordinary decent member of society would say 
what was done was dishonest, and if so, the 
behaviour does not become honest simply 
because D has different or lower standards. 

The court held, inter alia, that the test for 
dishonesty ought to be the same for both criminal 
and civil cases, explaining that the reasoning in 
Ghosh was faulty and ought to give way to the 
clearer test in civil law.

So, in Ivey, D’s genuine belief that he was 
entitled to do what he did precludes him from 
being dishonest. Thus, any confidence trick 
exploiting knowledge that D has and the target 
hasn’t can still be dishonest.

The court summarised its position on Ghosh and 
its definition of dishonesty:

‘ These several considerations provide 
convincing grounds for holding that the 
second leg of the test propounded in Ghosh 
does not correctly represent the law and that 
directions based upon it ought no longer to  
be given. ’

extremely comprehensive historical discussion 
of criminal law dishonesty, 
that there were six serious problems with the 
second limb in 

In 
the Court of Appeal. The Supreme Court 
unanimously and categorically stated 
that his method of operating during the 
card game was cheating, and that his 
argument that he had not been dishonest, 
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Examination questions use 
command words to indicate 
what is required. In the last two 

issues we looked at how to ‘describe’ 
or ‘explain’ statutory interpretation and 
judicial precedent. Here we will evaluate 
these topics. 

Evaluation questions use command 
words such as ‘discuss’ or ‘assess’, and 
these require something more than just 
describing or explaining. You will need to 
produce a critique of the topic and this 
involves consideration of the advantages 
and disadvantages.

General guide
You should try to take a logical approach. 
The beginning of your answer should 
identify the subject matter, referring to 
the question set (this tells the examiner 
you have read the question and plan to 
answer that question, not one you have 
prepared earlier). The central part should 
analyse/criticise as appropriate, and the 
conclusion should bring the various 
strands of argument together, again 
with reference to the question. A well-
rounded essay will discuss other views 
even if you disagree with them, so try to 
consider alternative arguments.

Figure 1 shows how you might 
structure an essay. You would need to 
amend the central part to cover any 

Evaluating statutory 
interpretation and 
judicial precedent

Sally Russell provides a guide on what you need to include in  
exam evaluations of statutory interpretation and precedent

 examination focus

This article is relevant to AQA A-level 3.1 
(law making) and OCR A-level Unit 2 
(law making).

Exam focus 

Argument for
• State the point you are making
• Give an example of what you mean

Argument against
• State the point you are making
• Give an example of what you mean

Repeat these stages as 
often as you need to

Conclusion
• Summarise your view (if you have one)
• Refer to the wording of the question

State the issue — quote from the question

A contested rural place

Figure 1 Structuring an essay

Statutory interpretation
Literal and golden rules

The traditional approach to interpretation 
is to take the words in the statute 
literally. As Lord Mackay said when he 
was Lord Chancellor:

‘ the duty of the judge is to apply 
the law as he finds it, not to seek to 
rectify perceived inadequacies by the 
use of creative interpretation. ’

specific issues raised by the question, e.g. 
a discussion of reforms, the development 
of an area of law, or whether the 
particular law achieves justice.

Should lightning count as 
‘extraordinary circumstances’ 
under airline compensation rules?
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This has the advantage of certainty 
and supports parliamentary supremacy, 
because the judge does not use discretion 
but follows the exact wording of the Act. 
The disadvantage can be seen in Fisher 
v Bell (1961), where a shopkeeper who 
displayed a flick-knife in the shop window 
was found not guilty of ‘offering it for 
sale’. Similarly, in Whiteley v Chappell 
(1868) the literal rule was applied to the 
words ‘to impersonate any person entitled 
to vote’, and as a dead man is not entitled 
to vote the defendant was acquitted.

The golden rule can be used if the 
literal rule would lead to absurdity or 
repugnancy, which is an advantage 
because it still upholds supremacy but 
avoids the inflexibility of the literal rule. 
In Re Sigsworth (1935) Lord Denning 
said ‘we fill in the gaps’, meaning if 
Parliament had not covered the matter 
then judges could. This approach avoided 
the absurdity of a murderer inheriting 
from his victim. The problem with this 
rule is that it is based on the literal rule, 
so is still limited to words that are not 
ambiguous and can be taken literally.

Mischief rule and purposive 
approach
Where words are ambiguous, the sensible 
approach appears to be the purposive 
approach. An example is Isle of Wight 
Council v Platt (2017), where the word 
‘regularly’ had to be interpreted in an Act 
regulating school attendance. The court 
decided it meant ‘sufficiently frequently’ 
but on appeal the Supreme Court 
decided that the purposive approach 
would better give effect to the intentions 
of Parliament. Those intentions seemed 
to be that the rules on attendance, 
and parental responsibility for that 
attendance, should be strengthened. 
Thus ‘regularly’ meant ‘in accordance 
with the rules prescribed by the school’. 
This meant a man who took his child to 
Disney World in term time against the 
school’s wishes was guilty of an offence.

The purposive approach builds on the 
mischief rule, which had the advantage 
of basing a decision on the problem 
Parliament intended to rectify, as in Smith v 
Hughes (1960) where the Act intended to 
avoid the mischief of prostitutes annoying 
the public, so interpreted the law to 
achieve this aim. The disadvantage was 
that it only applied where there was some 

kind of ‘mischief’ involved. The purposive 
approach is wider and more flexible.

The disadvantage of both these 
approaches is the difficulty in finding 
what Parliament intended. When 
interpreting old Acts, such as the 
Offences against the Person Act 1861, 
it is hard for judges to know what was 
intended, especially when the words 
in the Act are no longer in common 
use. However, with more recent Acts it 
may be easier, especially as judges can 
now refer to the parliamentary debates 
(Hansard) during the passing of the Act.

In Clinton (2012), the Court of Appeal 
(CA) had to interpret a section of the 
Coroners and Justice Act 2009. In doing 
this the CA decided that although the Act 
excludes sexual infidelity as a qualifying 
trigger for loss of control, Parliament 
intended that it could be included when 
referring to the circumstances of the 
defendant. The CA referred to Hansard 
(an external aid) and also looked at other 
sections of the Act (an internal aid). 
Both aids to interpretation support the 
purposive approach and increase the 
advantage of using it.

When interpreting European Union 
law the purposive approach, not the 
literal rule is needed, as it is based on 
the aims of the treaties. UK courts 
must currently apply EU law. In Evans v 
Monarch Airlines Ltd (2016), the court 
had to interpret an EU regulation on 
flight delays. Airlines could avoid paying 
compensation if the delay was due to 
‘extraordinary circumstances’. The airline 
argued that this included lightning, 
but the court held that lightning did 
not pose any significant risk to aircraft 
and commonly happened, so did not 
constitute ‘extraordinary circumstances’.

In conclusion, the literal rule may 
produce greater certainty, but it seems 
more important to give effect to 

Parliament’s intentions rather than its 
words. The purposive approach does this 
more effectively.

Judicial precedent
As with the literal rule, the traditional 
approach to precedent, which is to 
follow earlier decisions (stare decisis), 
has the advantage of certainty but the 
disadvantage of inflexibility. To avoid this 
rigidity there are rules that give judges 
more discretion. Overruling under the 
Practice Statement 1966 can right an 
injustice, as in R v R (1991) where marital 
immunity from rape was removed. 
Another example is Gemmell v Richards 
(2003), where all recklessness was made 
subjective. A disadvantage could be that 
the Practice Statement can only be used 
by the House of Lords. However, this 
is also an advantage, as it provides for 
greater certainty in the law.

A major disadvantage of overruling 
is that it may create a new law that 
has retrospective effect, and this goes 
against the rule of law — in R v R, 
however blameworthy the defendant 
was, rape within marriage was not 
a crime at the time of the event. 
Where the law comes from an Act 
of Parliament, rather than a judicial 
decision, it only has effect for the future, 
which is more just. An Act of Parliament 
is also more democratic than a decision 
made by an unelected judge.

The disadvantages of overruling 
underline the advantages of 
distinguishing. Distinguishing occurs 
when the later judge finds material 
differences in the facts, so does not 
have to follow the earlier decision. 
As with overruling, this can achieve 
justice, but has the added advantage 
of not changing the law. In Brown 
(1994) several men were convicted of 
grievous bodily harm after indulging in 

In Isle of Wight Council v Platt, 
the Supreme Court had to 
interpret the word ‘regularly’ in 
relation to school attendance
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Multiple-choice  
practice questions
Law making

1 Which one of the following terms best 
describes the government’s firm proposals 
for a new piece of parliamentary 
legislation?
a White paper
b Green paper
c Scoping paper
d Law Commission report

2 Which of the following is not part of  
A. V. Dicey’s definition of parliamentary 
sovereignty?
a Parliament can make any law that  

it wants
b Parliaments do not bind their 

successors
c There is equality before the law

Use these questions to help you prepare for 
your AQA multiple-choice exam

c The House of Lords should not debate 
a finance bill initiated by the House  
of Commons

d The House of Lords can only engage 
in ‘ping-pong’ with the House of 
Commons on one occasion

5 Which type of committee is formed for 
the committee stage of law-making 
proceedings in the House of Commons?
a Ways and means committee
b Select committee 
c Standing committee
d Scrutiny committee

Check your answers at  
www.hoddereducation.co.uk/
lawreviewextras

LawReviewExtras

Andrew Mitchell

Sally Russell is a retired law teacher and 
senior examiner. She has written several 
law books, including for the 2017 AQA 
and OCR specifications (www.drsr.org).

sadomasochistic practices. This decision 
was distinguished in Wilson (1996) where 
a man branded his initials on his wife’s 
buttocks. The material fact was that the 
harm was inflicted for reasons of bodily 
adornment and not for sexual reasons. 
The decision that Wilson was not guilty 
does not change the decision in Brown 
that their activity constituted an offence.

A civil example is Merritt v Merritt 
(1970), where the earlier decision in 
Balfour v Balfour (1919) was distinguished. 
In Balfour the court held that an 
agreement between a man and his wife 
was not legally enforceable. In Merritt the 
husband and wife were living apart, wrote 
down what was agreed and both signed 
the paper. The CA considered these to 
be material facts and decided that the 
agreement was enforceable. 

Distinguishing has the advantage 
of achieving justice depending on the 
specific facts of the case. As seen above, 
the case of Platt involved a student being 
taken out of school without permission 
to go to Disney World. Had the reason 
been to visit a dying relative or had the 
school given permission, these could be 
seen as material facts, so the decision 
could be distinguished. A disadvantage of 
distinguishing is that it is the later judge 
who decides which facts are material, 
and different judges may have different 
ideas, making the law uncertain.

One general disadvantage of 
precedent is the vast amount of case law. 
Although the system of law reporting 
has made it easier, the sheer volume of 
reported cases makes it hard for lawyers 
and judges to look up legal judgements. 

Also, judgements are often complex, 
so it may be hard for judges to find 
the reason for the decision in order to 
follow it. However, the rules for avoiding 
following a decision allow for flexibility 
and prevent the law stagnating.

In conclusion, certainty in the law 
requires that the normal rule of stare 
decisis should be used. However, the 
opportunities for avoiding precedent 
allow judges to adapt the law to 
changing social values or changing 
technology, and to achieve justice.

d There are no bodies that can overrule 
or set aside statute law

3 Which one is the odd one out?
a Orders in Council
b Statutory instruments
c By-laws
d Directives

4 Which limitation is placed on the House of 
Lords by the Parliament Acts 1911  
and 1949?
a The House of Lords should not challenge 

a government manifesto pledge passed 
by the House of Commons

b The House of Lords can only delay a bill 
passed by the House of Commons by 
1 year
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Peter Blood

the total (see Slapper and Kelly, 2015, The English 
Legal System, 16th edn, Routledge).

Jury trial occurs only where the offence is 
indictable (e.g. murder, manslaughter, GBH with 
intent, robbery) or triable-either-way (e.g. ABH, 
theft). Note that if the offence is indictable then trial 
by jury is the only way that it can be tried (subject 
to the exceptions described under ‘jury tampering’ 
below), whereas if the offence is triable-either-way 
then either trial by jury or summary trial is possible. 
The choice is made primarily by the defendant as 
part of the allocation process that takes place during 
a plea-before-venue hearing in a Magistrates’ Court.

Jury service is a civic duty. But unlike other 
civic duties (such as voting in general elections) 
it is compulsory, in that failure to perform it is 
a criminal offence. Jurors are unpaid, but can 
claim expenses such as the cost of food, drink and 
travel. They can also claim an allowance for loss 
of earnings if their employer does not pay them 
during their jury service. For their part, employers 
must allow their employees time off work to 
perform jury service, although they are not obliged 
to pay them while they are doing so.

There are 12 jurors in a criminal jury in England 
and Wales. However, while a jury trial is in progress, 
if members of the jury die or are discharged by the 
trial judge because they are incapable of continuing 

There are three types of jury used in the 
English legal system — criminal juries, civil 
juries and coroners’ juries — but criminal 

juries are the only type examined at A-level.
Broadly speaking, only trials for serious crimes 

will involve a jury. Trials for minor crimes are dealt 
with summarily, i.e. without a jury. In this way the 
system tries to ensure that juries are used only in 
those cases where the extra time and cost that they 
bring is justified by the seriousness of the offence.

How juries work
The venue used for jury trials (also called trials 
on indictment) is the Crown Court. For summary 
trials, the venue is the Magistrates’ Courts. 
Approximately 95% of all criminal cases only 
reach the Magistrates’ Courts, and if you remove 
the Crown Court cases where the defendant pleads 
guilty (thus making a trial, and therefore the use of 
a jury, unnecessary) the number of criminal cases 
in which jury trial is used falls to less than 1% of 

Juries
What you need to know

Peter Blood examines criminal juries, a topic where change 
is constant and textbooks are not always up to date

This article is relevant to AQA A-level 3.1 (English 
legal system) and OCR A-level Unit 1 (criminal 
courts and lay people).

Exam focus 

Get a lesson plan to help you  
use this article in class at 
www.hoddereducation.co.uk/
lawreviewextras

LawReviewExtras
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due to illness or for any other reason, the trial need 
not be abandoned provided that the number of 
jurors does not fall below nine (Juries Act 1974). 

Selection and eligibility
Members of the public are selected to perform jury 
service randomly from the electoral register by 
the Jury Central Summoning Bureau (JCSB). Once 
selected, they are sent a jury summons together 
with a reply form that they must complete and 
return to the JCSB within 7 days. By completing 
the reply, they are confirming their availability and 
their eligibility to serve.

Jury service is usually for ten working days, but 
this may be extended in particular cases where 
the trial goes on for longer. Within a given 10-day 
period of jury service, a juror may be asked to sit 
on more than one trial. If, at the start of a trial, it 
is estimated that it is likely to last for more than 
2 weeks, jurors will be warned of this fact and 
given the option of asking to be excused from 
trying that particular case.

Under the Juries Act 1974, a person is qualified 
to perform jury service if they:

 ■ are at least 18 and under 76 on the day that they 
start their jury service (the upper age limit was 
raised from under 71 on 1 December 2016)

 ■ are registered as a parliamentary or local 
government elector

 ■ have lived in the UK for any period of at least 5 
years since they were 13

 ■ are not disqualified from jury service
Also under the 1974 Act, a person is disqualified 

from jury service if they: 
 ■ have a serious mental health issue (the details of 

which are set out in Schedule 1 of the 1974 Act)
 ■ lack mental capacity to serve as a juror, within 

the meaning of the Mental Capacity Act 2005
 ■ are currently on bail
 ■ have ever been sentenced to a term of 

imprisonment of 5 years or more
 ■ have in the last 10 years served any part of a 

prison sentence, or received a suspended sentence, 
or been subject to a community order

Deferral and excusal
A person who has received a jury summons may 
apply to the JCSB for their jury service to be 
deferred, giving their reasons. In doing so they 
must state on what other days during the following 
12 months they will be able to attend. Jury service 
can only be deferred once. 

If a person who has received a jury summons 
believes that they cannot serve as a juror at any 
time during the next 12 months, they may apply to 
be excused, giving their reasons. 

Excusal is only allowed in exceptional 
circumstances. The Lord Chancellor has issued 

guidance to the JCSB when considering deferral and 
excusal applications (see ‘Further reading’). This 
makes clear that applications for excusal should be 
granted rarely and only if deferral has been fully 
explored as an alternative. The only case in which 
deferral need not be considered as an alternative is 
when the application for excusal is from a member 
of a religious order or secular organisation whose 
ideology or beliefs are incompatible with jury service.

A person who has received a jury summons has 
the right to be excused from jury service if they have 
performed jury service during the 2 years preceding 
service of the summons on them. Note that the 
person may serve again if they wish to do so.

A person who has received a jury summons may 
apply to have the summons discharged if they have 
insufficient understanding of English.

Employees of the criminal justice system, such 
as police and prison officers, are not automatically 
barred from performing jury service. However, 
they must supply the JCSB with details of their 
employment and are advised to check their 
employer’s human resources policy regarding 
jury service.

Role
The role of a juror is summed up in the words that 
all jurors must swear on oath (or affirm) at the start 
of a trial: ‘to faithfully try the defendant and give a 
true verdict according to the evidence.’ Expanding 
on this, the Ministry of Justice video ‘Your Role as 
a Juror’ (see ‘Further reading’) describes the role 
of a juror as:

 to carefully consider all the evidence presented 
to you during the trial and then, together 
with your fellow jurors, to decide whether the 
defendant is guilty or not guilty of the offence 
they have been charged with.

In a trial on indictment, the jury are the sole 
judges of fact, and cannot be ordered to convict, nor 
be punished for returning a not guilty verdict (see 
Bushell’s Case, 1670, and R v Wang, 2005). In Quayle 
and others v R (2005) it was held that a jury can return 
a verdict of not guilty, whatever the law and however 
clear it may be, although it is not a misdirection if the 
judge fails to remind them of this fact.

Jury deliberations are secret. By virtue of section 8 
of the Contempt of Court Act 1981, it is a criminal 
offence for a juror to disclose to any person any 
particulars of statements made, opinions expressed, 
arguments advanced or votes cast by jury members in 
the course of their deliberations. It is also an offence 
for any person, e.g. a newspaper reporter, to seek to 
obtain such information from a juror. In Attorney-
General v Scotcher (2005), after a trial that had ended 
with a guilty verdict, a dissenting juror wrote to the 
defendant’s mother telling her that the jury had been 
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split and advising the defendant to appeal. The juror 
was found guilty under s.8 and given a 2 months’ 
suspended sentence. It was held that he should 
have passed his concerns to the trial judge or to the 
Court of Appeal.

Before a jury can return a guilty verdict, they 
must be satisfied ‘beyond reasonable doubt’ of the 
defendant’s guilt. This is known as the standard of 
proof. It is a higher standard than that applied in the 
civil courts, where liability is decided on a ‘balance 
of probabilities’. Judges in trials on indictment must 
specifically direct juries on the applicable standard 
on proof. Failure to do so is a misdirection and 
grounds for appeal if the jury convicts.

A jury’s verdict must usually be unanimous. 
However, under the Criminal Justice Act 1967 the 
trial judge can accept a majority verdict. This means 
that if there are 11 or 12 jurors, a verdict on which at 
least ten agree can be accepted. If there are ten jurors, 
a verdict on which at least nine agree can be accepted.

The jury must accept the judge’s guidance on 
questions of law. But note the tension between this 
rule and the rule, mentioned above, that a jury can 
return a verdict of not guilty, whatever the law and 
however clear it may be. This leads on to the subject 
of jury equity and perverse verdicts (see pp. 12–13).

Juries have no role in sentencing, which is the 
sole responsibility of the judge.

Jury offences 
There are a number of offences that jurors can commit:

 ■ Failure to answer a jury summons.
 ■ Serving on a jury when one knows that one 

is disqualified from jury service because of one’s 
being on bail or having a previous conviction.

 ■ Refusing to provide information necessary to 
determine whether one is qualified to be a juror, or 
providing false information.

 ■ Impersonating somebody who has been 
summoned to do jury service. To guard against this, 
jurors are told to bring identification with them 
when they present themselves for jury service.

 ■ Refusing to give a verdict. This is a breach of the 
juror’s oath ‘to give a true verdict’.

 ■ Disclosing jury deliberations. 
 ■ Misbehaviour while serving as a juror. In the 

past jurors have been fined for such things as 
falling asleep in court and filing their nails in court.

A particular problem in recent years has been 
jurors using the internet to research the cases they 
are trying. This is now the subject of a new specific 
offence in section 20A of the Juries Act 1974, which 
was inserted by section 71 of the Criminal Justice 
and Courts Act 2015.

A recent example of the section in action 
occurred in May 2017 when a juror in a trial in 
Newcastle was given a 4-month suspended jail 
sentence for researching the defendant’s previous 

Websites
Ministry of Justice pages on jury service, intended for people who have just received 
a jury summons: www.gov.uk/jury-service

‘Your Role as a Juror’: 12-minute video about jury service, which all jurors are 
required to watch at the start of their jury service: www.tinyurl.com/y9454rj3

‘Jury Irregularities in the Crown Court: a Protocol issued by the President of the Queen’s 
Bench Division’: sets out what is to be done where a jury irregularity has occurred, or 
is alleged to have occurred. A jury irregularity is anything that compromises the jury’s 
independence, or introduces into the jury’s deliberations material or considerations 
extraneous to the evidence in the case: www.tinyurl.com/y7te7czg

Lord Chancellor’s ‘Guidance for [jury] summoning officers when considering deferral 
and excusal applications’ (2009): www.tinyurl.com/yczxg5kx

Book
Gans, J. (2017) The Ouija Board Jurors: Mystery, Mischief and Misery in the Jury 
System, Waterside Press. Considers the implications of R v Young, 1995, where 
members of a jury in a murder trial were found to have used a ouija board to help them 
arrive at their verdict. The author is professor of law at the University of Melbourne.

A-LEVEL LAW REVIEW articles
‘Jurors, new technology and contempt of court’, Vol. 9, No. 2, pp. 2–4.

‘A juror’s tale’, Vol. 10, No. 3, pp. 16–17. (What it is like to do jury service)

‘Jury equity: a double-edged sword?’, Vol. 11, No. 1, pp. 13–15. (Jury equity,  
perverse verdicts and route-to-verdict documents)

Film and television
12 Angry Men (1957, dir. Sidney Lumet). US film that takes place almost entirely in 
the jury deliberation room during a fictitious murder trial, where we watch the jury 
deliberating on whether the defendant is guilty or not guilty. All the jurors are played 
by actors, the most famous being Henry Fonda. The film was remade in 1997 for US 
television. To understand the way the film develops, it is important to note that in 
US criminal trials the jury’s verdict has to be unanimous. Majority verdicts are not 
allowed as they are in England and Wales.

The Trial: A Murder in the Family (2017, Channel 4). Five-part docudrama. The story is 
fictional, the lawyers and judge are real professionals, and the jury is drawn from 12 
members of the public. The only actors are the defendant and some of the witnesses.

Further reading 
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Multiple-choice  
practice questions
Criminal courts 1

1 Which of the following crimes is not an 
indictable offence?
a Blackmail
b Murder
c Theft
d Rape

2 Which court hears an ‘appeal by case 
stated’ from the Magistrates’ Court?
a Crown Court
b Court of Appeal
c QBD Administrative Court
d Supreme Court

3 Which of the following is not a 
qualification for the selection of a juror?
a On the electoral register
b Aged 18–75

Use these questions to help you prepare for 
your AQA multiple-choice exam

Check your answers at  
www.hoddereducation.co.uk/
lawreviewextras

LawReviewExtras

Andrew Mitchell

c Swears allegiance to the Crown
d Resident in the UK for at least 5 years 

since the age of 13
4 Which national organisation is  

responsible for the training of lay  
magistrates?
a The Magistrates’ Association
b The Crown Prosecution Service
c The Judicial College
d The Law Commission

5 Which is the odd one out in the following 
list?
a Community orders
b Fines
c Damages
d Custodial sentences

convictions on the internet, even though he had 
not shared the results of his searches with his 
fellow jurors until after they had all agreed on 
a guilty verdict. In September 2017 a juror in a 
murder trial in Manchester was given a 4-month 
prison sentence after he searched the internet about 
a case he was trying and then shared the results of 
his searches with two of the other jurors.

Jury tampering
Within the English legal system, jury trial for 
serious offences has long been considered to be a 
fundamental right. However, under sections 44 and 
46 of the Criminal Justice Act 2003, there are two 
situations where a defendant may be deprived of 
this right. Both are concerned with jury tampering, 
also known as jury intimidation or ‘jury nobbling’:

 ■ A trial on indictment may be held without a jury 
where there is a real and present danger that jury 
tampering would take place.

 ■ A trial on indictment that is already under way 
may continue without a jury where the jury has 
been discharged because of jury tampering. 

The first time these powers were used was in 
March 2010, when a retrial of men accused of 
involvement in an armed raid on a warehouse near 
Heathrow Airport was ordered to take place without 
a jury, after a previous trial of the same men had 
been abandoned because of jury tampering. The 
power was used again in February 2017 during a 
trial of men accused of involvement in a crash-for-
cash scam. The jury had reported attempts to bribe 
them, and so the trial judge dismissed the jury and 
continued trying the case on his own.
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many proven miscarriages of justice and have been 
criticised by, among others, the United Nations 
Human Rights Committee.

Disadvantages
Juries tend to make trials longer and therefore more 
expensive. Where triable-either-way offences are 
concerned, it arguably makes no sense to allow a 
person to choose jury trial where the offence is not 
really that serious, e.g. petty theft. However, it can 
be argued that theft of any sort is a serious matter, 
as theft means dishonesty, and this can be very 
damaging to a person’s reputation.

Juries are not truly representative of the general 
population, as the summoning process relies on the 
electoral register, which is notoriously inaccurate 
and does not comprise a complete list of all those 
who are eligible to be included on it. 

It is often said that juries are too ready to acquit. 
The evidence for this is patchy, but there is certainly 
a belief among those who advise defendants that 
certain types of defence — e.g. those that involve 
challenging the evidence of police officers — 
are more likely to be believed by a jury than by 
magistrates or judges. 

Despite the popularity of the concept of jury trial, 
many people are reluctant to participate when they 
actually receive a summons. Jury service sometimes 
makes unreasonable demands on jurors, in terms of 
the length of some trials, the harrowing nature of 
some evidence and the fear of intimidation and/or 
reprisals that some jurors have experienced. 

The complexity of the issues and/or evidence in 
some trials may result in jurors being left behind, 
while attempts to ensure that they can keep up 

T he article on pp. 8–11 highlights how the  
jury system works. But do its advantages  
outweigh its disadvantages?

Advantages
Many arguments can be advanced as to why trial by jury should be retained.

Trial by jury introduces a democratic element into the trial process. The 
concept of jury trial is popular with the general public, thanks in part to its 
long history of use (it gets a mention in the Magna Carta of 1215 — no free 
person may be imprisoned ‘unless by the lawful judgement of [their] peers’). 
According to the Ministry of Justice video ‘Your Role as a Juror’: ‘The jury 
system gives the public an important role to play in the administration of 
justice.’ By giving the public direct involvement in deciding the outcome of the 
trial process, trial by jury helps maintain public confidence in that process, and 
gives it greater legitimacy. 

Trial by jury protects civil liberties. In the words of Lord Devlin, it is ‘the 
lamp that shows that freedom lives’. More recently, Lord Kingsland, during the 
House of Lords debate on the Fraud (Trials Without a Jury) Bill 2006, said:

‘ Jury trial has been the central component in the conduct of all serious 
criminal trials for about the last 700 years. The contribution it has made 
to the preservation of the liberty of the individual and the legitimacy of 
government is quite incalculable. ’Juries ensure that the trial process is not under the complete control of 

lawyers and other professionals, thus helping to demystify and democratise the 
process. Undoubtedly, 12 opinions are better than one.

Juries ensure that guilty verdicts are anonymous, thus protecting judges. 
Juries are able to mitigate the law’s harshness by acquitting defendants where 
they consider that the law under which the defendant is being prosecuted is 
unjust, or where they consider that, although the law is just, the defendant 
should not have been prosecuted for breach of it. This is known as jury equity 
or jury nullification, for example in the acquittal of civil servant Clive 
Ponting in 1985. 

Judge-only trials were used in Northern Ireland, and though they dealt with 
the deficiencies of the jury system, they created their own set of problems. The 
right to jury trial for certain offences (mostly those associated with terrorism) 
was removed for Northern Ireland in 1973, on the recommendation of a 
commission headed by Lord Diplock and in response to the problem of jury 
intimidation. The resulting so-called ‘Diplock courts’ have been the scene of 

Advantages  and disadvantages
                  of the  jury system 

Is the jury system key 
to the protection of 
civil liberties, or is it 
illogical and unfair?
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Advantages  and disadvantages
                  of the  jury system 

may prolong the trial unnecessarily. This argument 
has been most strongly advanced in the context 
of complex fraud trials. A notorious example was 
the London Underground Jubilee Line corruption 
trial at the Old Bailey (R v Mills, 2004–05). It heard 
evidence for about 140 days over a 21-month period. 
The trial finally collapsed after a juror ‘went on 
strike’ because he had suddenly discovered that he 
owed thousands of pounds in pension contributions 
which his employer was not liable for making while 
he was on jury service. The jury had already lost two 
of its members — one to pregnancy and the other 
because they were arrested for benefit fraud. 

Jurors are susceptible to irrelevant factors, such 
as media comment and personal bias, from which 
judges are relatively immune because of their 
experience and training. Jurors are more vulnerable 
than judges to intimidation, in that there are more 
of them and they are harder to protect. 

Jury trial still produces miscarriages of justice 
— see the convictions of Eddie Gilfoyle in 1993, 
Sion Jenkins in 1998 and Barry George in 2001. 
With juries there is a danger of perverse verdicts, 
i.e. acquittals that fly in the face of the evidence. 
This is the flip-side to the above-mentioned 
pro-jury argument that juries can mitigate the law’s 
harshness (jury equity).

It is arguably illogical and unfair that jurors do 
not have to justify their decisions when judges and 
magistrates do. Under the Contempt of Court 
Act 1981, it is an offence to even ask them for their 
reasons. In the context of this argument, it should 
also be remembered that the prosecution has no 
right to appeal against a jury’s ‘not guilty’ verdict. 

The integrity of the jury system requires that 
jurors abide by the rules, including their oath. But 
there seems to be a steady trickle of reports of jury 
irregularities, e.g. jurors prejudging the defendant’s 
guilt, using the internet or ouija boards (R v Young, 
1995) to help reach verdicts, or discussing cases 
outside the jury room. How many more such cases 
might there be which never come to light? Could 
they be undermining the integrity of trial by jury 
without our realising it?

For one of the jury system’s most vociferous 
critics, see Professor Penny Darbyshire’s article for 

the Criminal Law Review entitled: ‘The lamp that 
shows that freedom lives — is it worth the candle?’

Fraud trials
There have been a number of proposals in recent 
years to remove or restrict the right to jury trial in 
serious and/or complex fraud cases, most notably in 
the report of the Roskill Committee in 1986, in the 
Home Office green paper ‘Juries in Serious Fraud 
Trials’ in 1998 and in Lord Justice Auld’s ‘Review of 
the Criminal Courts’ in 2001.

These recommendations took legislative flight 
in section 43 of the Labour government’s Criminal 
Justice Act 2003, which would have allowed judge-
only trials in cases of serious and/or complex fraud. 
Before the section had been brought into force, and 
largely in response to the collapse of the Jubilee Line 
corruption trial mentioned above, the government 
put forward a bill with the sole aim of doing what 
section 43 had been intended to do. But this measure 
— the Criminal Fraud (Trials Without a Jury) Bill 
2006 — was rejected by the House of Lords. In 2012 
the Conservative–Liberal Democrat coalition used 
the Protection of Freedoms Act 2012 to repeal 
section 43 without it ever being brought into force. 

Route-to-verdict documents
Following a recommendation in Lord Justice Auld’s 
‘Review of the Criminal Courts’ in 2001, the 
practice has grown up of judges in complex trials 
giving the jury written guidance aimed at helping 
them think through the issues in a logical, step-
by-step manner. Such written guidance is called a 
route-to-verdict document.

The use of such documents has been further 
encouraged by Sir Brian Leveson in his 2015 ‘Review 
of Efficiency in Criminal Proceedings’. It is possible 
that route-to-verdict documents will go some way to 
dealing with two of the criticisms of juries: that they 
do not give reasoned verdicts and that they can lead 
to verdicts that ignore the evidence.

Peter Blood is a former barrister who teaches 
law for the Workers’ Educational Association in 
Sussex, Surrey and Kent and is a member of the 
A-LEVEL LAW REVIEW editorial board.
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enactments and generally the simplification 
and modernisation of the law. ’The Law Commission is thought to be the 

only law reform body in the world with a 
permanent team of experts whose sole purpose 
is to identify and research obsolete statutes. The 
statute law revision (SLR) team works exclusively 
on identifying statutes that no longer have any 
practical value. In common with the rest of the Law 
Commission, it is independent of government and 
able to look at law reform in a systematic manner 
free from political constraint.

The process
The SLR team operates through a lengthy process of 
research and consultation to identify those statutes 
and parts of statutes that are no longer needed. Once 
the team has identified the laws they wish to repeal, 
they produce a report accompanied by a draft bill — 
a statute law (repeals) bill. This is then presented to 
the Ministry of Justice for consideration.

As these bills are non-political and 
uncontroversial, they are readily adopted by 
the government and usually introduced into 
Parliament within a short period of time. 
Statute law (repeals) bills are introduced into 

In a talk on ‘Good Law’ in 2013, first 
parliamentary counsel Richard Heaton 
estimated that the UK statute law comprised 

some 50 million words (www.gov.uk/guidance/
good-law). According to Heaton, this figure 
increases by 100,000 words every month as existing 
statutes are amended, and new law is created. This 
is the equivalent to the entire works of Shakespeare 
twice a year. The ‘Good Law’ talk explored how 
technology might be utilised to make legislation 
more accessible and user-friendly.

According to Heaton, for law to be effective 
it must be intelligible to those who need to 
use it, but also the volume of legislation needs 
to be addressed. One valuable contribution to 
this process is the work carried out by the Law 
Commission in statute law repeal — the work of 
identifying obsolete and unnecessary legislation.

The role of the Law Commission is set down in 
section 3 of the Law Commission Act 1965. This 
provides that it has a duty to keep under review all 
the laws of England and Wales:

‘ with a view to its systematic development 
and reform, including in particular the repeal 
of obsolete and unnecessary enactments, 
the reduction of the number of separate 

The Law  
   Commission 
      and statute law  
         revision
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Removing the ‘dead wood’ 
of the law is one of the most 
successful aspects of the work 
of the Law Commission, but it 
is often overlooked in exams 
when students are asked to 
explain and evaluate the role 
of the Law Commission

This article is relevant to AQA A-level 3.1 (law 
making) and OCR A-level Unit 2 (law making).

Exam focus 

the House of Lords and follow a fast-track 
procedure through Parliament. Once the bill has 
had its second reading in the House of Lords, it 
is considered by a joint committee of MPs and 
peers (a consolidating bill committee) where 
members of the Law Commission’s SLR team give 
evidence on the contents of the bill. The procedure 
aims to speed up the passage of uncontroversial 
bills through Parliament so that they can be 
implemented quickly:

‘ The principal purpose of our statute law 
repeals work is the repeal of statutes that 
are obsolete or which otherwise no longer 
serve any useful purpose. By modernising the 
statute book and leaving it clearer and shorter, 
the work helps to save the time of lawyers and 
others who need to use it. ’ Law Commission annual report, 2016

Impact
Since 1965, 19 statute law (repeal) bills have 
become law, leading to the repeal of more than 
3,000 statutes in their entirety and nearly 4,000 
statutes in part. 

The Law Commission’s 19th report on statute 
law repeals (and draft bills) was published in 2012. 

It was introduced into Parliament later that year 
and completed all its legislative stages without 
amendment in less than 3 months. The bill 
received royal assent in January 2013, becoming the 
Statute Law (Repeals) Act 2013.

This was the largest repeal bill produced by 
the Law Commission since its creation, repealing 
some 817 whole Acts of Parliament and parts of 
a further 50 Acts. The earliest dated back to 1322 
(the Statutes of Exchequer) and the most recent 
was the Taxation International Provisions Act 
2010. The statutes repealed in the 2013 Act covered 
a wide range of issues, including the railways, 
taxation, pensions, lotteries, criminal justice, 
London, Ireland and pre-independence India. More 
than a third (295 out of 817) of the Acts repealed 
related to railways in the United Kingdom and a 
further 38 of the Acts repealed concerned railways 
in India and the West Indies.

‘ We are committed to ridding the statute book 
of meaningless provisions from days gone by 
and making sure our laws are relevant to the 
modern world. ’ Sir James Munby, chair of the Law Commission (2012)

The Law Commission’s 20th report was 
published in 2015 and is currently awaiting 
implementation. It will repeal a further 200 
obsolete Acts of Parliament — the earliest being 
the Statute of Malborough 1267 and the most 
recent being the Consumers, Estate Agents and 
Redress Act 2007.

Conclusion
The Law Commission plays a vital role in ensuring 
that the ‘dead wood’ of statute law is removed. 
This helps prevent confusion and uncertainty, and 
reduces the risk that people might be misled by 
laws wrongly believed to be still relevant. It also 
plays an important role in simplifying the law and 
reducing its complexity, making it easier for lawyers 
and others to understand. This in turn saves time 
and helps avoid unnecessary costs.

Ultimately, the goal of simplifying law is 
important to democracy and the rule of law, 
ensuring that the law is understood and complied 
with. The success of the Law Commission 
is dependent on the government allocating 
parliamentary time to consider its legislative 
proposals. ‘Brexit bills’ are currently dominating 
the government’s agenda, which may mean that 
important Law Commission proposals are not 
prioritised.

Giles Bayliss is head of law at Queen Elizabeth 
Sixth Form College, Darlington, and a member of 
the A-LEVEL LAW REVIEW editorial board.
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 compare and contrast

The UK Supreme Court,  
the CJEU and the ECtHR

UK Supreme Court
The Supreme Court was created by the Constitutional Reform Act 2005 to replace the Appellate Committee of 
the House of Lords as the UK’s highest appeal court, independent of government or parliamentary influences. It 
is at the top of the hierarchy of courts and sets precedents for other courts to follow. It may depart from its own 
previous decisions if these are considered to be incorrect, out of date or to create uncertainty.

It is located in Parliament Square, London, on the opposite side of the square to the Houses of Parliament. The 
Judicial Committee of the Privy Council is also located on this site. It consists of the Justices of the Supreme Court, 
and hears final appeals from some Commonwealth countries, overseas territories and Crown dependencies.

In 2015/16 the Supreme Court heard 92 cases, plus 45 Privy Council appeals. The President of the Court is Lady 
Hale. There are 12 justices. They hear cases in panels that allow for majority decisions, so cases will not be heard  
by all 12 justices. 

Roles
• In civil cases, the Supreme Court is the UK’s final court of appeal.

• In criminal cases, the Supreme Court is the final court of appeal for England, Wales and Northern Ireland, with 
Scotland having its own final appeal court for criminal cases.

• It will only hear appeals on cases where a point of law is of general public importance.

• It hears the most important constitutional cases (for example, R (Miller) v Secretary of State for Exiting the 
European Union, 2017) and cases that resolve important points of law in the substantive areas of law (for 
example, the test for dishonesty in criminal law offences against property, as recently considered in Ivey v Genting 
Casinos, 2017).

Relationship with EU law
The UK Supreme Court can hear appeals on disputed matters of EU law but may be required to seek a preliminary 
ruling from the Court of Justice of the European Union (CJEU), under Article 267 of the Treaty on the Functioning of 
the European Union. The CJEU has legal primacy to make such rulings on specific questions of EU law, which enable 
the Supreme Court to deliver a judgement that takes account of the UK’s obligations in EU law.

Relationship with ECHR law
Following the Human Rights Act 1998, UK citizens can pursue recognition of their convention rights and seek 
remedies for violations of rights by public authorities in the domestic courts, which includes appeals on points of 
law in the UK Supreme Court. If a citizen has exhausted the UK appeal options, they can take their appeal to the 
European Court of Human Rights (ECtHR).

Websites
www.supremecourt.uk

Arranging school visits: www.tinyurl.com/y9md6f33
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The UK Supreme Court,  
the CJEU and the ECtHR

Court of Justice of the 
European Union
This court, based in Luxembourg and formerly 
known as the European Court of Justice (ECJ), is an 
institution of the European Union that interprets and 
enforces the provisions of European Union law, which 
currently have primacy over UK law in the specific 
areas covered by the EU treaties. The role of this court 
in relation to parliamentary sovereignty is a key issue 
in debates around the UK leaving the European Union.

There are 28 judges, drawn from the member states 
of the EU, and 11 advocates-general, who prepare 
legal opinions to assist the court. The court can sit as 
a panel of 28 in exceptional cases, but more usually 
sits as a grand chamber of 15 judges or in chambers 
of three to five judges.

Roles
• To respond to references from member state courts, 
such as the UK’s Supreme Court, with preliminary 
rulings on questions of EU law.

• To bring member states of the EU to court to 
answer charges that they have failed to fulfil their 
obligations under EU law. Also, vice versa, to hear 
challenges from member states to EU legislation.

Websites
CJEU: www.tinyurl.com/gnsm4yt

EU case law: www.tinyurl.com/y98rh622

School visits: www.tinyurl.com/yd6tcy55

European Court of Human Rights
The European Court of Human Rights (ECtHR) has heard appeals from UK citizens 
relating to the European Convention on Human Rights (ECHR) since 1966. Following 
the Human Rights Act 1998, where convention rights can be protected in the UK 
courts, applicants unable to gain a remedy in these courts can appeal to the ECtHR. 

The court is based in Strasbourg and has 47 judges, which reflects the number of 
states that are party to the convention. Applications to the courts, once deemed 
admissible, are assessed on their merits by a chamber hearing of seven judges. 
If they raise significant legal questions, they may be heard by a grand chamber 
of 17 judges.

The court was established by the Council of Europe and is not an institution of the 
European Union.

Roles
The ECtHR can provide remedies for applicants and it can make binding judgements 
against countries such as the UK, as it has the status of an international treaty to 
which the UK is a signatory. However, a ruling from this court differs from one by 
the CJEU, as it does not directly overrule UK law. Occasionally the government is 
keen to assert parliamentary sovereignty and is slow to respond to the pressure 
and enforcement consequences of a ruling. Consider, for example, the controversy 
surrounding the Hirst v UK (2005) decision, which found that the UK’s blanket ban on 
prisoner voting rights was in breach of the convention.

Websites
www.echr.coe.int

The ECHR in 50 questions (PDF): www.tinyurl.com/y72gpbll

Guide for applicants: www.tinyurl.com/yd5pb6zp

School visits: www.tinyurl.com/yaez99jo

Download this poster at  
www.hoddereducation.co.uk/
lawreviewextras

LawReviewExtras
Andrew Mitchell is head of law at Kingsbury 
High School, London, and a member of the 
A-LEVEL LAW REVIEW editorial board.
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 examination focus

In many answers to Unit 4 questions 
on the concept of fault-based liability, 
candidates often describe strict 

liability offences in rather superficial 
terms and fail to provide a properly 
detailed analysis. A further weakness is 
an insufficiently accurate understanding 
of some of the key cases in this topic.

Strict liability offences are those that 
do not require mens rea to be proved. 
They are also known as ‘no fault’ 
offences, and almost all of them are 
created by statute law. Many of them 
concern road traffic offences or breaches 
of health and safety legislation.

Cases
A good example of such a crime is that 
of Callow v Tillstone (1900), where the 
defendant (D) was a butcher who asked 
a vet to examine a carcass to ensure 
it was fit for human consumption. On 
receiving the vet’s assurance that it was 
fit, he offered it for sale. But the vet 
had been negligent, and the meat was 
contaminated. The D was convicted of 
exposing unsound meat for sale, even 
though he had exercised due care.

Be aware that this is a very old case 
and that today, on these same facts, 
the butcher would have been charged 
under the Food Safety Act 1990, which 
contains the due diligence defence. 
This requires the D to ‘prove that he took 
all reasonable precautions and exercised 
all due diligence to avoid the commission 
of the offence by himself or by a person 
under his control’. On the facts of this 
case, this defence would be successful. 
It should also be noted that with strict 
liability offences (unlike absolute liability) 
all general defences which negate the 

actus reus such as self-defence and 
duress by threats or circumstances are 
available — see R v Conway (1988) and  
R v Martin (1989). 

A contrasting case is Sweet v Parsley 
(1970), where the D had been convicted 
of being ‘concerned in the management 
of certain premises...used for the 
purpose of smoking cannabis’ contrary 
to the Dangerous Drugs Act 1965. 
The D was a teacher who rented out 
a house to students but did not live in 
the house. It was accepted that she had 
no knowledge that her tenants had 
been smoking cannabis but she was still 
convicted as the magistrates held that 
this was a strict liability offence.

However, on appeal to the House 
of Lords, her conviction was quashed, 
with Lord Reid noting that because this 
offence was truly criminal and would 
result in stigmatic punishment, mens 
rea had to be read into this particular 
criminal offence. A conviction for this 
offence would probably have resulted 
in the defendant’s dismissal from 
the teaching profession. A similar 
conclusion was reached in R v Hughes 
(2009) (see A-LEVEL LAW REVIEW, Vol. 9, 
No. 2, pp. 22–23).

Why so strict?
The argument most frequently advanced 
by the courts for imposing strict liability 
is that it is necessary to do so in the 
interests of the public. It must be 
conceded that in most, if not all, of 
the instances where strict liability has 
been imposed, the public does need 
protection against negligence. Assuming 
that the threat of punishment can 
make the potential harm-causer more 
careful, there are surely valid grounds for 
imposing liability for negligence as well 
as where there is mens rea.

In Gammon v Attorney-General 
of Hong Kong (1985) Lord Scarman 
indicated the matters which a court 
should consider to determine whether 

Strict liability offences
Ian Yule provides a detailed analysis of strict liability offences to aid your exam answers

the presumption in favour of mens rea 
being required could be rebutted:

 ■ That presumption is particularly strong 
where the offence is ‘truly criminal’ in 
character.

 ■ The presumption applies to statutory 
offences, and can be displaced only if it 
is clearly or by necessary implication the 
effect of the statute.

 ■ The only situation in which the 
presumption can be displaced is where 
the statute is concerned with an issue of 
social concern, e.g. road and workplace 
safety, environmental concerns, consumer 
protection.

 ■ Even where a statute is concerned with 
such an issue, the presumption in favour 
of mens rea stands unless it can also be 
shown that creation of strict liability will 
be effective in promoting the objects 
of the statute by encouraging greater 
vigilance to prevent the commission of the 
prohibited act.

In R v Blake (1997), where the D was 
convicted of making broadcasts on a 
pirate radio station without a licence, 
the Court of Appeal specifically referred 
to Lord Scarman’s tests when deciding 

This ‘Examination focus’ is relevant to AQA 
A-level 3.2 (criminal law) and OCR A-level 
Unit 1 (criminal law).

Exam focus 
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to uphold the conviction. Although 
the court recognised that this crime 
was ‘truly’ criminal, which under the 
above tests would result in a need for 
mens rea, nevertheless this presumption 
was displaced because the offence 
had been created in the interests of 
public safety, since the interference 
from the unlicensed transmitter could 
have affected the operation of the 
emergency services.

A further illustrative case is Alphacell 
v Woodward (1972), where the House 
of Lords held that the offence of causing 
polluted matter to enter a river was 
a strict liability offence. Lord Salmon 
warned that:

‘ it is of the utmost importance that 
our rivers should not be polluted…
if this appeal succeeded and it 
were held to be the law that no 
conviction could be obtained…
unless the prosecution could 
discharge the often impossible onus 
of proving that the pollution was 
caused intentionally or negligently, 
a great deal of pollution would go 
unpunished and undeterred. ’In that case, the company was 

fined only £20 with an additional £24 
in costs, reflecting no doubt the lack 
of blameworthiness. The outcome in 
Alphacell should be contrasted with the 
fine of £20.3 million imposed on Thames 
Water in 2017 for the unlawful discharge 
of 1.4 billion litres of untreated sewage 
into the Thames.

Quasi crimes?
A further argument used to justify 
such offences is that the majority of 
strict liability cases can be described 
as ‘administrative’ or ‘quasi’ crimes. 
However, Parliament makes no such 
distinction: an act either is, or is not, 
declared by Parliament to be a crime, 
but the courts decide whether it is a 
‘real’ or ‘quasi’ crime on the basis that an 
offence which, in the public eye, carries 
little or no stigma and does not involve 
‘the disgrace of criminality’ is only a 
‘quasi’ crime. Then strict liability may be 
imposed, because it does not offend the 
ordinary man’s sense of justice that moral 
guilt is not of the essence of the offence.

This argument — that offences 
which are serious in terms of both 
potential punishment and social stigma 
should require mens rea to be proved 
— was strengthened by the case of B v 
DPP (2000). Here the D, aged 15, was 
convicted of inciting a child under the 
age of 14 to commit an act of gross 
indecency with him, contrary to s.1 of the 
Indecency with Children Act 1960. He 
had persistently, but unsuccessfully, asked 
a 13-year-old girl to perform oral sex on 
him. When charged, he claimed that he 
thought she was older, at least 14.

The magistrates convicted him, ruling 
that this was a strict liability offence and 
therefore even if the D had a genuine 
belief that the girl was over 14, he was still 
guilty. However, on appeal to the House of 
Lords, his conviction was quashed because, 
as in Sweet v Parsley, it was held that this 
offence did require mens rea to be proved 
as to the age of the child, namely, either 
an intent to incite a child under the age of 
14 or recklessness as to whether the child 
was under 14. The House of Lords argued 
that in order to rebut the presumption 
that criminal offences required mens rea, 
the House required a ‘compellingly clear 
implication that Parliament intended 
the offence to be one of strict liability’. 
This case certainly weakened the earlier 
authority of R v Prince (1875), which the 
House of Lords described as ‘a relic from 
an age dead and gone’. The later case of  
R v K (2001) finally overruled Prince.

A further point here is that, in most 
of these cases, the penalty imposed is a 
fine and not a community or custodial 
sentence. However, in Gammon, the 
Privy Council admitted that the fact that 

the offence was punishable with a fine 
of $250,000 and 3 years’ imprisonment 
was not inconsistent with the imposition 
of strict liability. See also the Thames 
Water case above with its huge fine of 
£20.3 million.

For and against
The arguments in favour of strict liability 
offences are based largely on the need 
for social protection, covering road and 
workplace safety, protection of minors, 
gambling, drink and drugs, food safety 
etc. This is based on the utilitarian view 
that the greatest happiness of the greatest 
number of people should be protected 
by law. Another argument is that to 
prove mens rea in terms of intention or 
recklessness (or even negligence) would 
be very difficult (see Lord Salmon’s 
opinion in Alphacell), and if there were 
no such strict liability offences, the courts 
would simply be unable to cope.

The arguments against such liability 
seem to be based on what might be 
termed a ‘legal purist’ view that without 
fault, i.e. mens rea, there should be no 
criminal liability. Surely, however, this 
argument cannot be sustained without 
its proponents accepting huge increases 
in road traffic and workplace accident 
victims, many more heavily polluted 
rivers etc. Many of the so-called ‘problem 
cases’ such as London Borough of 
Harrow v Shah (2000) could be dealt with 
by extending due diligence defences (as 
shown in Callow v Tillstone).

In support of strict liability, Roscoe 
Pound wrote in The Spirit of the 
Common Law that:

‘ the good sense of the courts has 
introduced a doctrine of acting at 
one’s peril with respect to statutory 
crimes which express the needs of 
society. Such statutes are not meant 
to punish the vicious but to put 
pressure upon the thoughtless and 
inefficient to do their whole duty in 
the interest of public health or safety 
or morals. ’

19www.hoddereducation.co.uk/lawreview

Ian Yule is a retired lecturer in law 
and examiner, and chairman of the 
A-LEVEL LAW REVIEW editorial board. 
He is co-author of an AQA AS 
Law textbook and Student Guides 
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 landmarks in the common law

There have been two interesting 
contract law cases recently, one on 
contract formation and the other 

on damages. The first case (MacInnes v 
Gross, 2017) provides a useful illustration 
of well-established principles, while the 
second (Globalia Business Travel v Fulton 
Shipping Inc., 2017) clarifies the law on 
the duty to mitigate. 

MacInnes v Gross (2017)
One of the first things that students of 
contract law learn is that, except for a 

Recent cases on contract
Peter Blood gives you an edge in your exams by introducing some 

recent contract law cases that may not be in your textbook 

This ‘Examination focus’ is relevant to AQA 
A-level Option 1 (law of contract), OCR 
A-level Unit 3 Section B Option 2 (the 
law of contract), WJEC A-level Option 
2 (law of contract) and WJEC Eduqas 
A-level Option A (law of contract).

Exam focus few types of contract such as those for 
the sale or disposition of an interest in 
land, contracts can be formed without 
complying with any written formalities. 
An oral agreement is sufficient, even 
one made in an informal context such as 
during a meal in a restaurant. 

But where an agreement is alleged to 
have been made both orally and in an 
informal context, three of the things that 
are required for a valid contract to come 
into existence need to be particularly 
carefully scrutinised:

 ■ the need for the parties to have 
reached an agreement

 ■ the need for there to have been an 
intention to create legal relations 

 ■ the need for there to be certainty as 
regards the key terms

The recent case of MacInnes v 
Gross (2017) shows all three of these 
requirements at work and contributing 

to the court’s final decision that an 
alleged contract did not exist.

The case
Mr MacInnes, an experienced 
investment banker, sued Mr Gross, 
the owner of RunningBall, a company 
that provides real-time sports data 
services to in-play gambling firms and 
others. MacInnes claimed that he 
and Gross had made an oral contract 
over dinner at Zuma, an upmarket 
Japanese restaurant in London’s 
Mayfair, in March 2011.

According to MacInnes, he and 
Gross agreed at that dinner that 
MacInnes would provide services to 
Gross with the aim of maximising 
Gross’s return on the sale of 
RunningBall, and MacInnes would in 
exchange receive remuneration from 
Gross calculated by reference to a 
formula which gave him 15% of the 
difference between the target price of 
RunningBall and the actual sale price.

Later, Gross sold RunningBall to 
Perform Group, whereupon MacInnes 

claimed €13.5 million from Gross under 
the above-mentioned formula. Gross 
refused to pay, claiming that there was 
no contract between him and MacInnes, 
whereupon MacInnes sued him for 
€13.5 million. 

The verdict
Mr Justice Coulson in the High Court 
rejected MacInnes’ claim, finding that 
there was no agreement, no intention 
to create legal relations and insufficient 
certainty as to the alleged contract’s key 
terms. In the course of his judgement 
Coulson J made the following key points:

 ■ While the starting point in commercial 
cases is that there is a presumption of the 
intention to create legal relations, that 
presumption can be displaced either by 
express evidence to the contrary or by 
an objective assessment of the parties’ 
intentions.
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 ■ In making that assessment, the 
court will consider not the parties’ 
subjective intentions, but rather what 
was communicated between them by 
words or conduct and whether that 
leads objectively to a conclusion that 
they intended to create legal relations. 
Interestingly, in support of this point 
Coulson J cited the leading UK Supreme 
Court case of RTS Flexible Systems Ltd v 
Molkerei Alois Müller GmbH & Co. KG 
(2010), a case which is usually thought 
of as concerning how it will be judged 
whether an agreement is reached rather 
than whether there was an intention to 
create legal relations.

 ■ One factor that may be relevant to the 
issue of whether there was an intention 
to create legal relations is the degree 
of precision (or otherwise) with which 
the alleged agreement is expressed. 
Vagueness and uncertainty may be 
grounds for concluding that the parties 
did not reach any agreement at all.

 ■ The more complicated the subject 
matter (and the alleged terms of the 
contract in this case were moderately 
complex), the more likely the parties 
are to want to enshrine their contract in 
a written document, thereby enabling 
them to review all the terms before being 
committed to any of them.

 ■ While it is certainly possible to create  
a contract in an informal conversation,  
the greater the informality of the context, 
the greater should be the scrutiny of  
any claim of intention to create legal  
relations.

 ■ It was also relevant that, despite 
MacInnes’ contention to the contrary, 
the court found that no firm agreement 
had been reached on the key question 
of how and when MacInnes’ right to 
remuneration was to be triggered.

The Globalia case
It is settled law that a victim of a 
breach of contract is under a duty to 
mitigate their loss and cannot recover 
damages for losses which could have 
been avoided by taking reasonable 
steps (British Westinghouse Electric 
and Manufacturing Co. v Underground 
Electric Railways Co. of London, 1912). 
Giving judgement in the House of Lords 
(now the Supreme Court) in the latter 
case, Viscount Haldane stated that the 
duty to mitigate

‘ does not impose on the [claimant] an 
obligation to take any steps which a 
reasonable and prudent man would 
not ordinarily take in the course of 
his business. But when in the course 
of his business he has taken action 
arising out of the transaction, which 
action has diminished his loss, the 
effect in actual diminution of the loss 
he has suffered may be taken into 
account even though there was no 
duty on him to act. ’The case

The meaning of Viscount Haldane’s 
statement was the subject of the recent 
case of Globalia Business Travel v Fulton 
Shipping Inc. (2017). Fulton owned a cruise 
ship called the New Flamenco. Globalia 
chartered the vessel under a contract of 
charter (known in the shipping business 
as a time-charterparty), which was due 
to run until November 2009. Without the 
right to do so and therefore in anticipatory 
repudiatory breach of the charterparty, 
Globalia purported to terminate it 2 years 
early, in October 2007. Fulton decided 
to accept the breach as terminating the 
charterparty, whereupon it also decided 
to sell the vessel to a third party for £18.5 
million. Fulton then claimed damages 
from Globalia of £7 million, being the net 
profits which they said they would have 
earned had the charterparty run until 
November 2009.

Globalia disputed the size of Fulton’s 
claim so, in accordance with the terms 
of the charterparty, it was referred to 
arbitration. The hearing before the 
arbitrator did not take place until May 
2013, by which time it was clear that 
the value of cruise ships had fallen 
heavily following the worldwide financial 
crisis that started in September 2008, 
such that Fulton would have got only 
£5.5 million for the New Flamenco had 
it sold the ship in November 2009. 
Globalia argued that Fulton, in its claim 
for damages, had to give credit for 
the benefit it had received from the 
difference between the £18.5 million 
for which the vessel had been sold in 
October 2007 and the £5.5 million which 
it would have fetched in November 
2009, a difference which, at £13 million, 
reduced Fulton’s claim for damages to 
zero. Fulton argued that the difference in 
value was legally irrelevant and that it did 
not need to give credit for it.

The verdict

This issue was litigated all the way up to 
the Supreme Court, which finally held 
that Fulton was right — it did not need 
to give credit for the difference in value. 
In reaching this conclusion, the Supreme 
Court made the following key points:

 ■ For credit to have to be given, the 
benefit to be taken into account had to 
have been caused either by the breach 
of the contract or by a successful act of 
mitigation, and neither was the case here. 

 ■ The benefit was not caused by the 
breach because there was nothing about 
the breach that made it necessary to sell 
the ship at that time or any other. The 
decision to sell was a commercial decision 
made at Fulton’s own risk. The breach 
merely provided the context or occasion 
for the sale of the ship. It was the trigger 
but not the cause. 

 ■ The sale of the ship was also not 
obviously an act of successful mitigation. 
If there had been an available charter 
market, the loss would have been the 
difference between the actual rate and 
the assumed substitute contract rate and 
the sale of the ship would have been 
irrelevant. The relevant mitigation in 
that context was the acquisition of an 
income stream alternative to that under 
the contract. The sale of the ship was 
incapable of mitigating the loss of the 
income stream.

By stating that the sale of the 
New Flamenco was not an act of 
mitigation, the Supreme Court appears 
to have reduced the ability of a party 
in repudiatory breach to rely on post-
termination actions by the innocent party 
to reduce the size of claims. 

Full report of MacInnes v Gross:  
www.tinyurl.com/ydbpawwk

Full report of the Globalia case:  
www.tinyurl.com/ybmavbsu

Further reading Further reading

Peter Blood is a former barrister 
who teaches law for the Workers’ 
Educational Association in Sussex, 
Surrey and Kent and is a member of the 
A-LEVEL LAW REVIEW editorial board.

LawReview13_3.indd   21 19/02/2018   2:33 pm



22 A-level Law Review  April 2018

Dee Morse

In order to effectively apply the law to the facts 
before them, courts often have to interpret the 
meaning of words within statutes. While it is 

true to say that the intention of Parliament should 
usually prevail, the courts must now consider two 
overriding factors when interpreting the law. The 
first obligation is contained in the Human Rights 
Act 1998 (HRA), in that legislation must be read 
in a way that is compatible with the European 
Convention on Human Rights (ECHR).

The interpretation of statutes in the courts of 
England and Wales is greatly influenced by the 
ECHR and the HRA. Section 3 of the Act makes 
it clear that, as far as possible, the courts should 
interpret the law in a way that is compatible with 
Convention rights. The Act also gives people the 
right to pursue court proceedings if they think that 
their Convention rights have been breached, or are 
going to be. When they are interpreting legislation, 
the courts must do so in a way that does not lead 
to people’s Convention rights being breached. How 
the courts can interpret the legislation will depend 
on the type of law.

Acts of Parliament
Where the courts cannot interpret a statute in a 
way that is compatible with the rights under the 
Convention, they cannot declare the legislation 
invalid. Instead, higher courts have the power to 
make a declaration of incompatibility. This is a 
statement that the courts consider that a particular 
law appears to breach Convention rights. It is 

Statutory 
interpretation
EU law and the  
Human Rights Act

Dee Morse looks at the impacts of EU law and the Human Rights Act on the 
courts, and how they will need to adapt to the UK leaving the European Union

This article is relevant to AQA A-level 3.1 (English 
legal system) and OCR A-level Unit 1 (English 
legal system).

Exam focus 

LawReview13_3.indd   22 19/02/2018   2:33 pm



23www.hoddereducation.co.uk/lawreview

meant to encourage Parliament to amend the law, 
but the courts cannot force Parliament to do so.

This was illustrated in the case of Nicklinson v 
Ministry of Justice (2014) when Tony Nicklinson, 
who was paralysed from the neck down following 
a stroke, sought assistance in committing suicide 
— an act made illegal under the Suicide Act 1961. 
He applied to the Supreme Court, requesting a 
verdict that either made it legal for a doctor to 
assist in his suicide or declared the Suicide Act 1961 
incompatible with Article 8 of the Convention (the 
right to a private and family life).

In interpreting the existing legislation, the court 
found it could not grant Nicklinson’s request. 
However, it did state that the offence in question 
could breach the right to respect for private life 
under Article 8. This was subsequently reconsidered 
by Parliament and resulted in the drafting of the 
Assisted Dying Bill. However, this was later rejected 
in a vote by Parliament in September 2015.

Delegated legislation
Where the courts find that a piece of delegated 
legislation is incompatible with Convention rights, 
they have the power to strike the law down or to 
not apply it. This applies to all courts, not just the 
higher ones.

The ‘bedroom tax ‘ ruling of 2016 is a clear 
example of the Supreme Court interpreting an 
Act of Parliament in line with the European 
Convention on Human Rights. The judges agreed 
that there were unreasonable differences in the 
way housing benefit regulations treated adults 
and children, and ruled that two of the families 
appealing would be exempt from the bedroom tax. 

Membership of the EU
Within the European Union, regulations, 
directives and decisions are made to give effect to 
policies. Member states are obliged to implement 
regulations. Directives and decisions are transferred 
into English law under powers provided by 
the European Communities Act 1972.

The role of the courts is to interpret UK 
legislation so that it does not conflict with EU 
legislation. In the UK Factortame case it was held 
that EU law will displace domestic laws. Therefore, 
when interpreting statutes, the court is bound 
to take into account any potential conflicts 
with EU law.

Membership of the European Union has also 
impacted the methods of interpretation used 
by the courts. The courts have been required to 
accept that, from 1973, the purposive approach 
has to be used when deciding on EU matters. As 
they use the purposive approach for EU law, it has 
become common practice to use this approach for 
domestic laws too.

Impacts of Brexit

In June 2016 the UK voted to leave the European 
Union. The implications of this in terms of 
human rights and EU law remain to be seen. The 
Conservative government introduced the European 
Union (Withdrawal) Bill to Parliament (see A-LEVEL 
LAW REVIEW, Vol. 13, No. 2, pp. 30–31). If passed, it 
will end the supremacy of EU law in the UK. This 
‘Great Repeal Bill’ is intended to incorporate all EU 
legislation into UK law, after which the government 
will decide which parts to keep, change or remove. 
This will take place over a number of years.

Judges have been told they will no longer be 
forced to follow the rulings of the European Court 
of Justice (ECJ) in interpreting statutes, but they 
can if they think it appropriate. However, the 
president of the Supreme Court, Justice Neuberger, 
believes that the instructions from government 
should be clearer, and should be written in an Act 
of Parliament.

Judges may continue to follow decisions of the 
ECJ on issues such as trade in order to maintain 
free trade. They may also take into account 
decisions of the ECJ regarding crime and terrorism.

Dee Morse is an examiner and teaches A-level 
and applied law at Queen Elizabeth High School, 
Carmarthen.

Assisting suicide is illegal 
under the Suicide Act 1961
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Ian Yule

Expert knowledge

Parliament does not have the knowledge or 
technical expertise necessary in certain areas, 
such as building regulations or health and safety 
regulations at work. This means that such technical 
details are difficult to include in a bill, since they 
cannot be effectively discussed in Parliament. 
Delegating legislation thus allows the use of 
experts in the relevant areas to make the rules. For 
example, the Air Navigation Order 1995 contains 
complex technical regulations about civil aviation.

This problem is particularly acute if large and 
highly complex reform schemes are involved. In 
these cases it would be difficult, if not impossible, 
to set out all the administrative machinery in time 
to insert all the necessary provisions in the bill. 
Examples could include the creation of universal 
credit or a major organisational reform of the 
National Health Service.

Local knowledge
Local people know local needs. Local authority 
by-laws are therefore more appropriate than broad 
and general national legislation. For example, 
Cornwall County Council was best placed to make 

Opponents to delegated legislation claim 
it is undemocratic and uncontrolled, 
while its proponents say it is fast, flexible 

and allows for the input of expert knowledge 
in law making.

Advantages
Saving time
Delegated legislation saves Parliament’s time. There 
is not enough time for Parliament to consider 
every detail of every regulation or rule. In many 
years, more than 3,000 statutory instruments are 
passed. Delegated legislation frees Parliament to 
concentrate on broad issues of policy rather than 
masses of detail. For example, the Road Traffic 
Act 1972 provided that motorcyclists had to wear 
helmets, but the details were left to the minister 
to publish in the Motorcycles (Protective Helmets) 
Regulations 1998.

Advantages and

disadvantages
of delegated

legislation

Is delegated legislation undemocratic, or  
a vital tool for saving parliamentary time?

This article is relevant to AQA A-level 3.1 (law 
making) and OCR A-level Unit 2 (law making).
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rules for libraries in Cornwall under the Public 
Libraries and Museums Act 1964.

Speed and flexibility
The Report of the Committee on Ministers’ 
Powers (Cmd 4016) states that delegated 
legislation is valuable ‘because it provides for a 
power of constant adaptation to unknown future 
conditions without the necessity of amending 
legislation’. Flexibility is essential, as it provides 
the opportunity for ‘rapid utilisation of experience 
and enables the results of consultation to be 
translated into practice’. A further advantage of 
the use of delegated legislation is that ‘it allows 
for experimentation’, which is not possible with 
primary legislation.

Delegated legislation can be passed much more 
quickly than an Act of Parliament. It can also be 
amended more quickly if circumstances change. 
Orders in Council can be used in emergencies 
when Parliament is not sitting, e.g. the foot and 
mouth crisis of 2001.

Easily changed
Delegated legislation is easily revoked if it causes 
problems. An Act of Parliament would require 
another statute to amend or revoke it, which would 
take much longer.

Disadvantages
Undemocratic?
The main argument against delegated legislation is 
that it is undemocratic, because much of it is made 
by unelected people rather than by Parliament 
(though Parliament must agree to the powers in 
the enabling act). You are encouraged to follow the 
arguments in Parliament over the EU Withdrawal 
Bill based on this particular issue — especially the 
use of so-called ‘Henry VIII clauses’, which allow 
government ministers to repeal rules made in Acts 
of Parliament. 

Much of the legislation is subdelegated and 
made by civil servants in the relevant government 
departments rather than by the ministers who 
were originally given the delegated powers (this 
is not the case with by-laws, as local authorities 
are elected bodies and accountable to the voters 
in their area). Civil servants are unaccountable 
to the electorate. However, when considering 
this criticism of delegated legislation, it has to be 
emphasised that with the need for so much highly 
technical regulation covering such diverse areas as 
nuclear safety, airline operating requirements etc., 
there is simply no alternative to such regulations 
being determined by experts in these fields. To 
illustrate the breadth and complexity of statutory 
instruments (SIs), Box 1 lists just a few of the 
statutory instruments created in 2017.

Hidden?

The large amount of delegated legislation 
makes it difficult to keep track of the current 
law (in 2014 there were over 3,400 statutory 
instruments). Delegated legislation receives little 

Local people know 
local needs

Box 1 2017 statutory instruments

• The Electronic Communications Code (Transitional 
Provisions) Regulations

• The Social Security and Child Support (Care 
Payments and Tenant Incentive Scheme) 
(Amendment) Regulations

• The Social Security (Qualifying Young Persons 
Participating in Relevant Training Schemes) 
(Amendment) Regulations

• The Repatriation of Prisoners (Overseas 
Territories) Order

• The Agricultural Holdings (Units of Production) 
(England) Order

• The Air Navigation (Restriction of Flying) (Kensington,  
London) (Emergency) (Revocation) Regulations

• The Glyn Rhonwy Pumped Storage Generating 
Station (Correction) Order

• The Education (Hazardous Equipment in Schools) 
(Removal of Restrictions on Use) (Wales) Regulations

• The Road Vehicles (Authorised Weight) and 
(Construction and Use) (Amendment) Regulations
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Ian Yule is a retired lecturer in law and 
examiner, and chairman of the A-LEVEL LAW 
REVIEW editorial board. He is co-author of an 
AQA AS Law textbook and Student Guides 
(www.hoddereducation.co.uk).

publicity compared to Acts of Parliament, so 
people may be unaware that a particular piece 
of legislation exists. This is potentially a serious 
issue if delegated legislation creates new criminal 
offences, since ignorance of the law cannot be 
used as a defence.

A good illustration of this problem was the 
recent case of Charlie Alliston, who knocked over 
and killed a woman while riding an illegal fixed-
wheel racing bike, which did not have a front-wheel 
brake. Under the 1983 Road Traffic: Pedal Cycles 
(Construction and Use) Regulations, it is an offence 
to ride a bicycle on a public road without two 
efficient braking systems, operating independently 
on the front and rear wheels. At his trial, the 
defendant admitted that he had no knowledge of 
this particular regulation.

Uncontrolled?
Neither parliamentary nor judicial controls are 
always effective. Few statutory instruments are 
subject to the affirmative resolution procedure, and 
MPs are too busy to look at the others. For more 
details of this point, see A-LEVEL LAW REVIEW, Vol. 
13, No. 2, pp. 20–22. The powers of the Delegated 
Powers Scrutiny Committee are limited, as it can 

only consider whether the delegated powers have 
been used correctly, and not the merits of the 
legislation. Its reports are also not binding.

There are limitations on judicial control. The 
delegated legislation may have been in force for 
years before someone affected by it is prepared to 
challenge it.

Conclusion
The above disadvantages and criticisms are valid. 
However, it cannot be overemphasised that in 
today’s increasingly complex world — with so 
many technological developments in fields as 
diverse as artificial intelligence, electric and self-
drive cars, electronic communications, and new 
energy sources — most of the regulation of these 
developments can only be done through delegated 
law making, with the active involvement of experts 
in these fields.

County councils are 
best placed to make 
rules for libraries

LawReview13_3.indd   26 19/02/2018   2:33 pm



27www.hoddereducation.co.uk/lawreview

Giles Bayliss

As an A-level student, you only really need to be 
aware of ballot bills.

Ballot bills 
Ballot bills are the most important type of private 
members’ bill. In the Commons, 20 MPs are 
selected to introduce a bill by the process of a 
ballot (a random draw using numbered balls). In 
2017, 461 MPs put their names forward for the 
ballot. This BBC video on the process shows that 
the ballot is rather like the National Lottery or a 
draw to decide which football team plays another: 
www.tinyurl.com/pmb-draw-vid

The 20 MPs selected have the opportunity 
to introduce a bill on one of the 13 Fridays 
allocated for this purpose. A PMB can be on any 
subject except where the bill would involve the 
introduction of a tax as its main purpose. MPs do 

Private members’ bills (PMBs) are an often-
overlooked source of legislation. PMBs 
are bills introduced by a backbench MP 

in the House of Commons or by a peer in the 
House of Lords. There are several types of PMB in 
the Commons: 

 ■ ballot bills
 ■ 10-minute-rule bills
 ■ presentation bills

Private members’
  bills as a source
  of law A private members’ bill is a public bill 

sponsored by any member of either House 
who is not a minister. Giles Bayliss goes 
through what you need to know about them

This article is relevant to OCR A-level Unit 2 
Section A (law making and the law of tort), AQA 
A-level Paper 2 (parliamentary law making) and 
WJEC Paper 1 Section A (law making and the 
nature of law).
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Table 1 Successful PMBs 2007–17

Year
Ballot bills 
(Commons)

10-minute-rule 
bills (Commons)

Presentation 
bills (Commons)

Ballot bills 
(Lords) Total

2006/07 3 0 0 1 4

2007/08 3 0 0 0 3

2008/09 2 0 2 1 5

2009/10 5 0 0 2 7

2011/12 6 0 0 1 7

2012/13 10 0 0 0 10

2013/14 4 0 1 0 5

2014/15 7 1 0 2 10

2015/16 4 2 0 0 6

2016/17 5 1 2 0 8

Total 49 4 5 7 65

not have to identify the purpose of their bill prior 
to the ballot taking place, but must identify the title 
of their bill approximately 4 weeks later.

Since 2015, peers in the House of Lords have 
also adopted the ballot system for introducing 
PMBs in the upper House.

How successful are PMBs?
In the 20 years between 1997 and 2017 there were 
118 successful private members’ bills, an average of 
six successful bills per year. Of these the majority 
were introduced in the House of Commons, but 
12 were introduced by peers in the House of Lords. 
Over the same period some 591 government bills 
received royal assent.

The majority of PMBs do not succeed in 
becoming law (Table 1). This is partly because of the 

limited parliamentary time allocated to these bills, 
but it may also be due to the nature of the proposed 
laws. Bills making controversial proposals that the 
government of the day does not support are unlikely 
to progress beyond the second reading stage.

Nevertheless, PMBs provide a valuable 
mechanism for drawing attention to issues and 
raising their profile. One example is the issue 
of voting rights for those aged under 18, where 
there have been six PMBs on the issue since 2004. 
Although these have been unsuccessful, they have 
generated a debate on whether the voting age 
should be lowered.

Successful PMBs
 ■ The Merchant Shipping (Homosexual 

Conduct) Act 2017 completed the process of 

Since 2004 there have 
been six PMBs on the 
issue of voting rights 
for the under 18s
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repealing legislation criminalising homosexual 
activity. It is now no longer possible to dismiss a 
seafarer on a merchant navy vessel for a homosexual 
act. The bill was introduced by John Glen MP.

 ■ The Control of Horses Act 2015 was 
introduced by Julian Sturdy MP. The Act aims 
to give greater control to local authorities and 
landowners to deal with abandoned horses or 
horses illegally grazing on public or private land 
(known as fly grazing).

 ■ The Scrap Metal Dealers Act 2013 was 
introduced as a private members’ bill by Richard 
Ottaway MP. The aim of the bill was to introduce 
tighter controls on the buying, selling and trading 
of scrap metal in order to make it more difficult to 
dispose of stolen metals. Under the new law, cash 
payments can no longer be made for scrap metal 
(to make payments more traceable) and detailed 
records must be kept by the dealers, who must all 
be licensed by the local authority.

 ■ The Forced Marriage (Civil Protection) 
Act 2007 was introduced by a labour peer, Lord 
Lester. The Act allows those threatened with forced 
marriage or victims of forced marriage to apply to 
the courts for a forced marriage protection order.

 ■ The Abortion Act 1967 was introduced as a PMB 
by Liberal MP David Steel. This made terminations 
by a registered medical practitioner lawful in 
England, Wales and Scotland, but did not apply 
in Northern Ireland. The time frame for abortions 
was later reduced to 24 weeks by the Human 
Fertilisation and Embryology Act 1990.

 ■ The Murder (Abolition of Death Penalty) 
Act 1965 was introduced by Sydney Silverman MP. 
The statute abolished the death penalty for murder 
and replaced it with a mandatory sentence of life 
imprisonment. Interestingly, the bill contained 
a ‘sunset clause’, which required a vote in both 
Houses to make the law permanent before a 
deadline in July 1970. This took place in 1969 and 
the legislation was made permanent. 

In the current year (2017–18), examples of 
PMBs that will be introduced in the House of 
Lords bills are on the age of criminal responsibility 
and on unpaid work experience. In the House of 
Commons, Chris Bryant MP (who came top in 
the June 2017 ballot) has asked his constituents 
to indicate which bill they would like to see 
introduced from a choice of six options. Steve Reed 
MP has published a Mental Health Units (Use of 
Force) Bill aiming to restrict the amount of force 
that can be used against mental health patients.

Reform
In 2016 the House of Commons Procedure 
Committee produced a report on the procedures 
governing PMBs. It was highly critical of the 
existing system and highlighted two problems:

 ■ First, that the public does not understand the 
complex process involved in the passage of PMBs 
and fails to appreciate that most PMBs have little 
chance of becoming law. It recommended that the 
entire procedure be overhauled and simplified to 
increase transparency.

 ■ The second issue relates to the ease by 
which bills can be defeated by being talked out 
(filibustered) during the second reading stage by 
an MP hostile to the bill. This prevents a vote from 
taking place and the bill from proceeding to the 
committee stage.

The Procedure Committee proposed detailed 
reforms which would result in fewer bills 
that would be better prepared, and also new 
mechanisms to prevent bills being talked out before 
they can be scrutinised in detail. It also proposed a 
change in the name, to the more easily understood 
‘backbench bills’.

Conclusion
The Procedure Committee has warned that PMBs 
will die out unless the process is modernised. This 
matters because the ability of ordinary MPs and 
peers who are not ministers in the government to 
initiate legislation has played an important role in 
our democracy and legislative system. Government 
may be reluctant to deal with an issue or unaware 
of the need for a change in the law, and PMBs 
provide a valuable mechanism for bringing about 
legislative change in those areas.

Giles Bayliss is head of law at Queen Elizabeth 
Sixth Form College, Darlington, and a member of 
the A-LEVEL LAW REVIEW editorial board.

The Control of 
Horses Act 2015 was 
introduced by Julian 
Sturdy MP
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Andrew Mitchell

of the leading Court of Appeal judgement included 
the following:

‘ It is, however, important to stress the obvious. 
This court is a court of law, not of morals, and 
our task has been to find, and our duty is then 
to apply, the relevant principles of law to the 
situation before us… ’This statement of law is one that is echoed in the 

judicial interpretation of Article 9 of the European 
Convention on Human Rights relating to ‘Freedom 

In the conjoined twins case of In Re A (2001), 
in which the religious views of the parents 
conflicted with the position of the medical 

practitioners who were advocating the separation of 
twins, Lord Justice Ward’s introductory comments 

Religious practices
and the law

Andrew Mitchell discusses recent cases on religious beliefs and 
the law, and the calls for reforming family law, with reference to the 
‘law and morality’ and ‘balancing conflicting interests’ topics

This article links to ‘concepts of law’ topics in the 
AQA, OCR and WJEC A-level specifications.
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of thought, conscience and religion’. As Tom 
Bingham explains in The Rule of Law (2010, Allen 
Lane, pp. 76–78), most manifestations of religious 
belief do not impact on the interests of the wider 
community. We are free to hold moral beliefs and 
act on these in our lives without affecting the rights 
of others. However, Article 9 is a qualified right, as 
Bingham illustrates:

‘ A society such as ours could not countenance 
human sacrifice, or the self-immolation 
of widows, or female genital mutilation, 
however strongly those practices might be 
valued by those who follow other religions or 
traditions… . These, it may fairly be said, are 
easy examples. The problems inevitably arise in 
borderline cases… ’Recently there have been several ‘borderline 

cases’ where the assertion of religious beliefs has 
been challenged as discriminatory against the 
rights of others.

Religious bakers
If religious people are engaged in the business of 
providing goods and services for the community, 
to what extent are they bound to serve those with 
whom they fundamentally disagree? In Bull v Hall 
(2016), the Supreme Court found that a Christian 
couple who owned a hotel could not rely on Article 
9, and their view that homosexual relationships 
were sinful, to justify refusing a room to a 
homosexual couple. Instead the court found that 
the homosexual couple had suffered discrimination 
on the grounds of their sexual orientation (under 
the Equality Act (Sexual Orientation) Regulations 
2007), which was a proportionate limitation to 
the couple’s assertion of their Article 9 rights to 
manifest their religious beliefs. The balancing act 
favoured the public interest in achieving equality, 
and promoting an inclusive society, over the private 
right to manifest religious beliefs.

A further example of this sort of problem is 
illustrated by another case scheduled to be heard 
by the Supreme Court in April 2018: the final 
appeal by a Christian bakery in the Northern Irish 
case of Ashers Bakery v Lee. The case stems from Mr 
Lee’s order at the bakery for a cake with ‘Support 
Gay Marriage’ written on it, which was refused by 
the Christian owners of the bakery, who argued 
that it would be a breach of their Article 9 rights to 
fulfil an order that they see, on religious grounds, 
as contrary to their beliefs. The Court of Appeal in 
Belfast found that Ashers Bakery had discriminated 
against Mr Lee on the grounds of sexual 
orientation, which as a matter of public policy 
outweighed the private rights of the bakery owners.

Peter Tatchell, a veteran campaigner for 
homosexual rights, points out that a consequence 

of this appeal ruling is that the law forces 
businesses to promote political messages 
about which they may have a sincerely held 
conscientious objection:

‘ Although I strongly disagree with Ashers’ 
opposition to marriage equality, in a free 
society neither they nor anyone else should be 
compelled to facilitate a political idea that they 
oppose. Ashers did not discriminate against 
the customer, Gareth Lee, because he was 
gay. They objected to the message he wanted 
on the cake: ‘Support gay marriage.’ ’The two cases discussed in this section are 

significant because they show legal rules prevailing 
over religious beliefs in promoting the value of 
equality for an inclusive society, but they suggest 
some interesting implications in practice. Should 
private owners of businesses really be compelled by 
law to provide a good or service in circumstances 
that they perceive as morally objectionable?

Gender segregation in faith schools
The case of R (Al-Hijrah School) v HM Chief Inspector 
of Education (2017) involved a dispute between 
an Islamic faith school and the public inspection 
body for schools, Ofsted. The school, in common 
with other Islamic schools and some Jewish and 
Christian faith schools, admitted girls and boys 
between 4 and 16 but, on religious grounds, 
separated these pupils by gender from the age of 
9. An Ofsted inspection report in 2016 criticised 

There is no longer 
a consensus public 
morality
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the school for operating the segregation policy and 
claimed that it was in breach of sections of the 
Equality Act 2010. The school’s executive board 
was granted a judicial review of the decision in 
the High Court and HM Inspector of Education, 
representing Ofsted, appealed.

The case was heard by a panel of three senior 
judges, led by the Master of the Rolls, Sir Terence 
Etherton. The panel had to decide between the 
faith school’s argument, that the treatment of the 
boys and girls was ‘separate but equal’ in quality, 
and Ofsted’s position that such segregation 
inevitably amounted to ‘less favourable treatment’ 
so as to amount to discrimination. The ‘less 
favourable treatment’ related to the denial of choice 
to pupils to mix with those of the opposite sex: the 
segregation was detrimental to boys and girls, and 
prohibited access to the benefit of such interactions 
in a coeducational school.

The judgements unanimously favoured 
Ofsted’s position, taking a purposive approach to 
discrimination law and finding the school in breach 
of the Equality Act. Parliament had not envisaged 
strict gender segregation in mixed-gender schools 
and did not provide exemptions for this practice by 
faith schools. The discrimination was found not just 
in the segregation itself, but in the impact it had on 
the quality of education the children received. The 
Equality Act provides children with a statutory right 
to be educated in a non-discriminatory way.

In a strong expression of the difference between 
legal rules and perceived notions of morality, and 
tilting the balance in favour of public policy over 
private religious practice, a conscientious religious 
motive for the discrimination was regarded as 
‘irrelevant’. However, Lady Justice Gloster went 
further than her colleagues on the bench by 
finding that girls were particularly discriminated 
against by a segregation policy in an Islamic faith 
school because this perpetuated stereotyped roles 

for men and women, which adversely affected the 
status and equality of women in certain Muslim 
communities. In defending the importance 
of schools in enabling young women to make 
informed choices about their role in British society, 
she accepted that culture, religion and community 
might play a part in shaping those choices but 
should not be predetermined by them.

This is a significant case, not only for its 
implications on the segregation that is practised 
in coeducational faith schools, but also because it 
may over time encourage challenges to other forms 
of religious segregation in society, such as the 
segregated forms of worship found in mosques and 
some synagogues.

Reforming family law
The Times newspaper has recently run a high-
profile campaign, which has attracted the support 
of high-profile legal figures and drawn on some 
of the proposals of law reform bodies such as the 
Law Commission, to modernise family law. While 
the complexities of this area of law stretch far 
beyond the confines of this article, the campaign 
is mentioned here because it illustrates a point 
that has particular significance in the law and 
morality topic: how long can a legal framework have 
credibility when society has demonstrably changed 
in its attitudes, behaviours and beliefs? The law’s old 
stance on homosexuality, to take just one example, 
is now regarded as so abhorrent that those convicted 
of criminal offences relating to homosexuality have 
recently been formally pardoned by s.164 of the 
Policing and Crime Act 2017.

The Times’ campaign points out that the last 
major reforms to divorce and family law were 
enacted in 1969 and 1970, and yet British society 
has changed considerably since then. A new 
framework for family law would seek to take into 
account some of the following changes:

Is family law in need 
of reform?
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Criminal courts 2
Use these questions to help 
you prepare for your AQA 
multiple-choice exam

Check your answers at  
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Andrew Mitchell

1 Which senior legal figure can seek to refer 
an unduly lenient sentence to the Court  
of Appeal?
a The director of public prosecutions
b The Lord Chief Justice
c The solicitor general
d The attorney general

2 An appeal to the Crown Court from the 
Magistrates’ Court is heard by whom?
a A judge and jury of 12
b A judge and two lay magistrates
c A panel of judges
d A panel of lay magistrates

3 Which Act of Parliament sets out five aims 
of sentencing?
a Criminal Justice Act 2003
b Crime and Disorder Act 1998
c Criminal Justice Act 1972
d Criminal Justice and Courts Act 2015

4 Which article of the European Convention 
on Human Rights, as incorporated by the 
Human Rights Act 1998 into English law, 
provides the right to a fair trial?
a Article 4
b Article 5
c Article 6
d Article 7

5 Which one of the following options is not 
a key quality requirement for appointment 
as a lay magistrate?
a Sound judgement
b Political sensitivity
c Social awareness
d Good character

Andrew Mitchell is head of law at Kingsbury 
High School and a member of the editorial board 
for A-LEVEL LAW REVIEW.

 ■ the decline of a Christian consensus on 
public morality

 ■ the growth in number of cohabiting couples, 
rising divorce rates, single-parent families and 
same-sex relationships, and the obligations of care 
for children in these circumstances

 ■ the impact of equality legislation on the roles 
and status of women in society

 ■ an acceptance that different approaches to family 
law are being practised in some communities (e.g. 
sharia courts in the Muslim community)

 ■ the introduction of new features to marital 
relationships, such as prenuptial agreements, 
and a greater desire to see fault removed from 
divorce proceedings

Concluding remarks
This article illustrates that the law exists in a 
changing society and that the old certainties of 
a consensus public morality have given way to 

disputes, in a multicultural, multi-faith society, 
that have to balance competing private rights 
and, at times, competing moral positions. It takes 
time for Parliament to keep up with social change 
and, in the meantime, the senior appeal judges 
in the courts have to respond to the disputes that 
inevitably arise. We should be thankful that the 
courts apply the law, not morals: today, in this 
changing society, whose morals would apply? Lord 
Justice Brooke, in his judgement in the In Re A case, 
reinforces Lord Justice Ward’s point referred to at 
the outset of this article by commenting that courts 
are ‘not equipped to choose’ between competing 
moral philosophies.
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 landmarks in the common law

In R v Saunders (1573) the defendant gave his 
wife an apple poisoned with arsenic, intending 
to kill her. Not knowing it was poisoned, she 

gave it to their daughter, who ate it and died. The 
defendant was convicted of the murder of his 
daughter on the basis of his intention to kill his 
wife. The case provides an early illustration of how 
the criminal law deals with unintended victims 
through the principle of transferred malice (or 
transferred mens rea).

According to the principle, where the defendant 
has the actus reus of an offence but their mens rea 
relates to an intended victim rather than the actual 
victim, the mens rea for the intended victim will 
provide the mens rea for the actual victim. Put 
another way, the effect is that ‘the intended victim 
and actual victim are treated as if they were one’ 
(Lord Musthill in Attorney General’s Reference 
No. 3 of 1994).

Cases
In the case of Latimer (1886) the defendant took 
off his belt and struck at another man with whom 
he was having an argument. The belt glanced off 
the intended victim, causing a severe wound to 
a woman bystander. Latimer was convicted of 
wounding her on the basis of transferred malice.

The principle is not limited to offences 
requiring proof of intention and can equally be 
used in relation to other forms of mens rea such as 
recklessness. It does not, however, apply to every 
unintended consequence. The principle cannot 
be relied upon where the defendant has the mens 
rea for a crime of a different nature from the 
one committed.

This was confirmed in Pembliton (1874), where 
the defendant threw a large stone at a group of 

Transferred 
 malice

Giles Bayliss explains how the law deals with unintended victims

men he had been fighting with. The stone passed 
over their heads, breaking the window of a nearby 
house. Although Pembliton had the mens rea for an 
offence against a person, this would not provide 
the mens rea of criminal damage, a crime of a 
different nature.

In Attorney General’s Ref. No. 3 of 1994 the 
defendant stabbed his pregnant girlfriend. Her 
daughter was born alive but died 4 months later 
due to complications linked to her premature 
birth. The defendant was charged with murder but 
the trial judge dismissed the charge as well as the 
alternative of manslaughter. The House of Lords 
(now Supreme Court) ruled that the principle of 
transferred malice could not be applied in relation 
to an unborn child as it was not classed as a human 
being (a person in existence) at the time of the 
attack. They did, however, rule that a conviction for 
manslaughter was possible, as the offence did not 
require an intention to injure any particular person.

Students should be aware that the principle is 
not required in cases of mistaken identity. Where 
A shoots and kills B, wrongly believing that they 
are C, there is no need to rely on the principle 
as the defendant has killed the person they 
intended to kill. 

Transfer principle also extends to the availability 
of defences (Gross, 1913). This would include a case 
where a defendant acted in self-defence or defence 
of another but mistakenly injured someone other 
than his intended victim.
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Giles Bayliss is head of law at Queen Elizabeth 
Sixth Form College, Darlington, and a member of 
the A-LEVEL LAW REVIEW editorial board.
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