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Jacqui de Silva

This article is relevant to AQA AS Unit 2 (concept 
of liability) and A2 Unit 4 (tort), and OCR A2 Unit 
G157 (law of torts).

Exam focus 

It appears that the greater the social value of an 
activity, the more likely it will be that the courts 
will find it reasonable to have dispensed with 
safety precautions. 

Not cricket?
Many games, for example cricket or rugby, involve 
a degree of risk. However, it appears that the 
foreseeable risks involved are accepted because 
games of this nature have a recognised social value. 
Consider Bartlett v English Cricket Board Association of 
Cricket Officials (CC (Wolverhampton)) (2015), which 
is a county court decision and so lacks higher 
court authority.

Fun and games or  
breach of duty?

Is it a function of the law of tort to eliminate every ounce of risk or to eradicate 
socially desirable activities? Does the social value or educative value of an 
activity justify foreseeable risks? Jacqui de Silva explores the arguments

The case involved an injury incurred while 
the victim was participating in an amateur 
cricket match. The opposing team captains 
made conflicting representations to the umpires 
responsible for deciding if play should proceed 
following a period of heavy rain. Both umpires 
were members of the English Cricket Board 
Association of Cricket Officials and as part of their 
duties and responsibilities they had inspected the 
cricket ground and declared that the conditions 
were safe to allow play to proceed. The English 
Cricket Board Association accepted that it would be 
vicariously liable in respect of the alleged tortious 
acts or omissions of the umpires in the course of 
their umpiring the match in question.

During play the claimant executed a ‘sliding 
stop’ when fielding, suffering injury to his left leg 
due to performing the technique. The claimant 
alleged that his accident was caused or contributed 
to by the negligence of the umpires. The 
judge concluded:
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Does the social value 
of an activity justify 
foreseeable risks?

‘ the decision that it was safe to play was 
reached after a careful and considered 
evaluation of all of the relevant factors. The 
condition of the outfield was not a material 
contributing factor or the cause of the 
claimant’s injury. ’The court held that the claimant’s incorrect 

technique when conducting the sliding stop, being 
contrary to safe practice, caused his injury.

The law of tort does not wish to interfere with 
games just because some carry risk, nor does it 
desire to interrupt the games for others in the 
future. But whether the social benefit is such 
that the degree of risk they entail is acceptable is 
a question of fact, which must be decided on an 
individual basis. 

Risk vs benefit
However, Scout Association v Barnes (2010) 
demonstrates that the social value of an activity 
as a whole does not mean that all examples of 
that activity are acceptable whatever the risk. The 
claimant, aged 13, was injured at a Scout meeting 
when he suffered an injury while participating in 
a game entitled ‘Objects in the Dark’. The Scout 
leader decided that the boys would play the game, 
which involved placing small blocks in the centre 

Games such as rugby 
involve a degree of risk 
for the participants

of the hall, with the Scouts running or jogging 
around the outside of the hall with half the main 
lights turned off. At a given moment the Scout 
leader would turn off the remainder of the lights 
and this was a signal for the boys to rush to the 
middle of the hall to grab a block.

On the evening in question, during one of the 
rounds of the game the claimant collided with a 
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bench in the hall when the lights went out. The 
claimant suffered considerable pain and discomfort 
following the accident. Two days after the accident 
the claimant’s father took him to the accident 
and emergency department at the local hospital. 
The medical staff found tenderness near the jaw, 
but no neurological deficit. They found full range 
of movement on his left shoulder, but a bruise 
on the upper aspect of his arm. The claimant 
claimed damages against the Scout Association for 
personal injuries suffered in the accident, alleging 
negligence on the part of the Scout leader and 
assistant leaders, for whom the defendant was 
vicariously responsible.

Jacqui de Silva is a non-practising solicitor.

Andrew Mitchell

Human Rights, as incorporated into English law 
by the Human Rights Act 1998, which protects 
the right to a fair trial: a person ‘charged with a 
criminal offence shall be presumed innocent until 
proved guilty according to the law.’

The high burden on the prosecution is 
justified by this right to a fair trial, by a concern 
to protect the individual from the might of the 
state’s resources given the obvious imbalance 
between the two parties, and by the principle 
that it is better for the system to risk acquitting a 
person who might be guilty than to allow for the 
conviction of a person who might be innocent.

There are some specific exceptions to the rules 
above. Most notably, in establishing the defence 
of insanity or the partial defence of diminished 
responsibility (see R v Golds, 2016 on guiding juries 
about this defence), the defendant will have the 
legal burden of proving the defence, though in 
these examples the standard of proof is reduced to 
the ‘balance of probabilities’.

The landmark House of Lords decision in 
Woolmington v DPP (1935) — an appeal 
by a man convicted of murdering his 

wife where there was an evidential dispute as to 
whether the man had intended to kill his wife 
or a terrible accident had occurred — clarified a 
key principle of English law: that the prosecution 
has the burden of proof in a criminal case, and 
that proving the defendant’s guilt must meet 
the standard of proof of ‘beyond reasonable 
doubt’. This finding reflected the principle that 
a defendant should be presumed innocent of 
criminal charges unless these could be proved in a 
court of law.

The judgement of Lord Sankey LC in 
Woolmington includes an often-cited expression 
of these principles:

‘ Throughout the web of the English criminal 
law, one golden thread is always to be seen — 
that it is the duty of the prosecution to prove 
the prisoner’s guilt. ’This position has been strengthened further 

by Article 6(2) of the European Convention on 

The burden and 
standard of proof
Criminal cases

The court considered whether the defendant failed 
to take reasonable care for the safety of the claimant. 
It was held that there was a breach of the duty to take 
reasonable care by playing the game with the lights 
off, a game being played in the dark being inherently 
dangerous. Considering the social value of the Scout 
movement, it was recognised that games are an 
important part of scouting activities. However, the 
social benefits of the activity did not outweigh the 
increased risk of playing the game in the dark.

 key concepts
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 examination focus

This ‘Examination focus’ is relevant to  
AQA AS Unit 2 (concept of liability) and  
A2 Unit 4 (tort), and OCR A2 Unit G157 
(law of torts).

Exam focus 

The first step in a negligence case 
is to prove that a duty of care is 
owed to the person who suffered 

harm. This is based on the neighbour 
principle from Donoghue v Stevenson 
(1932), developed in Caparo v Dickman 
(1990) into a three-part test:

 ■ There must be foreseeability of harm.
 ■ There must be proximity (i.e. some kind 

of relationship) between the parties.
 ■ It must be fair, just and reasonable to 

impose a duty.
It is the last part that causes difficulty. 

In Caparo, auditors of a company’s books 
had produced inaccurate accounts and the 
claimant (C) lost money by investing in the 
company. It was foreseeable that someone 
who relied on the accounts would 
suffer loss. The House of Lords (now 
the Supreme Court) held, however, that 
there was inadequate proximity between 
him and the auditors. The auditors 
produced the accounts for the company, 
not for potential investors, so there was 
insufficient relationship between the 
accountants and the investors.

As regards the third part, the House 
of Lords said that there was no general 
principle which applied to all cases and 
it was necessary to consider whether 
imposing a duty was ‘just and reasonable’ 
in the circumstances. Judges will consider 
public policy, i.e. what is best for society 
as a whole, and whether imposing a 
duty will ‘open the floodgates’ to claims. 
Here it was not fair, just and reasonable 
to make the auditors liable for losses to 

unknown investors, of which there were 
potentially a vast number.

Actions against public bodies such as 
the police, hospitals, rescue services and 
local councils may fail on the third part of 

Duty of care
The three-part test
Sally Russell clarifies the three-part test and shows how it works in practice

the test because these groups provide a 
public service (which is good for society) 
paid for from public funds (which would 
be seriously depleted if too many claims 
succeeded).

Actions against public 
bodies, such as the 
police, may fail on the 
third part of the test

Get a lesson plan to help you use  
this ‘Examination focus’ in class at  
www.hoddereducation.co.uk/
lawreviewextras

LawReviewExtras
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In exams: councils
Again, local authorities will not usually 
owe a duty of care unless there are 
exceptional circumstances. As with the 
police, explain that the third part of 
the test is based on public policy and 
there will not usually be a duty but, 
if appropriate, explain the exceptions 
where the relationship is closer and harm 
more foreseeable, as in Vernon.

Fernquest v Swansea CC (2011)
In Fernquest v Swansea CC (2011), a 
man sued the council after slipping on 
ice at a bus stop. The judge held that 
there was proximity between the parties 
and the risk of injury was foreseeable, 
as the council knew about the ice. The 
CA reversed the decision and held that 
although injury was foreseeable, it was 
not fair, just and reasonable to impose 
a duty of care on a council for ‘normal 
hazards’ which the public could be 
expected to be aware of.

not owe a duty to the victim of a murder 
that might have been prevented had 
they responded promptly to a 999 call. 
Lord Kerr, dissenting, noted the overlap 
between proximity and what was fair, 
just and reasonable. He thought a duty 
should apply because the proximity is 
closer when a particular individual has 
contacted the police.

So, the police will not usually owe a 
duty of care unless there are exceptional 
circumstances. In an examination 
question involving the police (or other 
public authorities), explain that the 
third part of the test is based on public 
policy, and that there will not usually 
be a duty, citing Hill. If appropriate, add 
that there could be exceptions where 
the relationship is closer and harm more 
foreseeable, as in Reeves. This applies to 
both AS and A-level exams. Although 
for A-level the scenario will be more 
complex, proving a duty of care is the 
first step in all negligence cases.

In exams: the police
In Hill v CC for West Yorkshire (1988), a 
consequence of the ‘Yorkshire ripper’ case, 
the police were held not to owe a duty to 
potential victims of a crime after releasing 
a suspected killer through lack of evidence. 
When he killed again, the mother of the 
victim sued the police, claiming they owed 
a duty to her daughter. The House of Lords 
felt that the threat of being sued could 
make the police less efficient in carrying 
out their duties. This was not in the 
public interest, so it was not ‘fair, just and 
reasonable’ to impose a duty.

Immunity for the police is not absolute. 
Claims have succeeded where there was 
a greater degree of foreseeability and/
or proximity. This shows how the three 
parts of the test are connected: the more 
foreseeable something is, and the greater 
the degree of proximity, the more likely it 
is that it will be fair, just and reasonable 
to impose a duty.

Reeves v MPC (1999)
In Reeves v MPC (1999), the police  
owed a duty to a prisoner who 
committed suicide:

They knew he was a suicide risk, so 
harm was foreseeable.

He was in a police cell so there was 
proximity between him and the police.

There were no policy reasons to 
exclude a duty as it was to a limited, 
known group of people (prisoners) so 
would not be detrimental to policing 
generally, nor lead to a flood of claims.

It was therefore fair, just and 
reasonable to impose a duty.

Smith v CC of Sussex Police (2008)
In Smith v CC of Sussex Police (2008), 
C told the police about threats by his 
ex-partner. When the attack materialised 
he sued. Harm was foreseeable (the 
police knew about the threats) and the 
Court of Appeal (CA) imposed a duty. 
The House of Lords reversed this, noting 
that the ‘core principle’ of Hill was that 
imposing a duty would be detrimental to 
good policing, as it might make the police 
defensive and unwilling to take risks.

Michael v CC of South Wales  
Police (2015)
Similarly, in Michael v CC of South Wales 
Police (2015), the Supreme Court held 
(by a majority of 5–2) that the police did 
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Armes v Notts CC (2015)
In Armes v Notts CC (2015), a girl was 
abused while in foster care and claimed 
that the local authority owed her a duty 
of care. The CA held that it would not 
be fair, just and reasonable to impose 
a duty, noting that doing so could lead 
to defensive practice in relation to the 
placement of children. This is similar to 
the argument in Hill that imposing a duty 
could lead to defensive policing.

Vernon Knight Associates v 
Cornwall CC (2013)
As with the police, immunity is not 
absolute. In Vernon Knight Associates v 
Cornwall CC (2013), the CA held that a 
council owed a duty to local residents to 
keep drains clear to prevent flooding. The 
council knew the risk of flooding during 
times of heavy rainfall and had previously 
taken steps to keep the drains clear. 
Flooding was highly foreseeable and there 
is a relationship between a council and 

local residents, so proximity was satisfied. 
In these circumstances it was fair, just and 
reasonable to impose a duty of care on 
the council to this limited group.

In exams: sporting activities
Sporting activities (see pp. 2–4) benefit 
the public, so arguably it is not ‘fair, just 
and reasonable’ to impose a duty on 
those providing them. Again, the more 
foreseeable the harm and the closer the 
relationship, the more likely that it will be 
fair to impose a duty. 

Sporting activities involve closer 
proximity and greater foreseeability of 
harm, so in an examination question 
involving sporting activities, explain that 
the third part of the test is based on 
public policy but claims are less likely 
to ‘open the floodgates’ because the 
people involved are a limited group. 
Usually it is fair to impose a duty despite 
the public benefit.

Watson v British Boxing Board (2000)
In Watson v British Boxing Board (2000), 
Michael Watson suffered head injuries 
during a fight against Chris Eubank. He 
argued that had proper medical treatment 
been provided at ringside he would not 
have suffered harm. The CA found that 
it was ‘just and reasonable’ to impose 
a duty on the defendant to ensure 
adequate medical facilities were available.

Vowles v Evans (2003)
In Vowles v Evans (2003), a player was 
injured in a rugby match when a scrum 
collapsed due to the referee not applying 

the rules properly. The CA recognised 
that the rapport between referee and 
players was crucial to the game, but 
decided it would not be lessened by 
imposing a duty of care on referees 
for players’ safety. Applying Caparo, 
the CA held that as a matter of policy 
it is ‘just and reasonable’ that the law 
should impose such a duty. This could 
be achieved by the sensible application 
of the laws of the game. Vowles can be 
compared to Hill, where it was thought 
police efficiency would be lessened by 
imposing a duty.

Conclusion
When applying the law it is important 
to know the rules and recognise the 
exceptions. As seen in Smith and 
Fernquest, there can be disagreement 
between the courts, and in Michael 
two Supreme Court judges would have 
imposed a duty even though the majority 
thought it not fair, just and reasonable 
to do so. So you may wonder how you 
can possibly decide how the third part 
of the test should apply. If the facts in 
an examination question are close to a 
decided case, you will be expected to say 
whether it is fair to impose a duty, citing 
that case. If not, then explain the basic 
rule, noting any relevant exceptions, and 
apply it to the facts in a sensible and 
logical way. This will justify your answer 
and help you achieve top marks.

Sally Russell is an experienced teacher, 
author and examiner.

Sporting activities benefit the public, so 
arguably it is not ‘fair, just and reasonable’ 
to impose a duty on those providing them

LawReview12_3.indd   7 20/02/2017   10:59 am



8 A-level Law Review  April 2017

English legal system 
Tribunals and interpretation
Aslam, Farrer and others v Uber (2016)

In this case an employment tribunal 
had to decide whether the claimant 
taxi drivers were ‘employees’ of the 

defendants or self-employed. If they 
were deemed as ‘employees’, then 
they would be covered by the national 
minimum wage regulations and be 
entitled to such expected benefits 
as holiday pay, neither of which they 
received. The defendants had maintained 
that the drivers were self-employed 
and not entitled to such benefits. In 
consideration, the tribunal applied each 
of the tests of employment, for example, 
control and mutuality of obligation, while 
looking inter alia at the following facts:

 ■ Uber gives drivers the first name of 
passengers, but not their surname.

 ■ The drivers are unaware of the 
destination of the fare until told by the 
passenger.

 ■ The drivers can choose their own route 
and not the one suggested by Uber.

 ■ The fare is set by Uber and not the 
driver.

 ■ Drivers can be penalised and money 
deducted if a passenger complains that he 
or she has been overcharged.

 ■ Drivers are interviewed, albeit briefly, 
before being accepted as a driver.

 ■ Drivers supply their own vehicle.
 ■ Drivers who decline three trips in a  

row are ‘suspended’ for 10 minutes by  
the app.

 ■ Drivers can work for other  
organisations at the same time.

 ■ No uniform is provided by Uber for the 
drivers.

In judgement, the tribunal held 
that the claimants were workers and 
therefore employed by Uber. Indeed, 
the tribunal was extremely sceptical 
about Uber’s main argument that it is 
a software technology company and 
not a taxi transportation service, stating 
that: ‘The notion that Uber is a mosaic 

of 30,000 small businesses linked by a 
common platform is faintly ridiculous.’

The tribunal gave its main reasons for 
its decision as:

 ■ The drivers could not swap telephone 
numbers with their passengers so were 
not in a position to grow their own 
business as if they were self-employed.

 ■ There was clearly no driver/passenger 
contract in existence.

 ■ Uber’s argument that its service meant 
that it worked for the drivers in finding 
them work was a nonsense. The tribunal 
stated that it was actually the other way 
round.

 ■ The relationship was a contractual one 
— Uber provided the work and the drivers 
carried the passengers for a financial 
reward. 

The tribunal conceded that such a 
fixer–self-employed relationship could 
exist using an app-type model, just not 
here with Uber on the facts.

Human rights
Lee v Ashers’ Baking (2016)

This case’s decision tested the Equality 
Act 2010 and has divided observers down 
religious lines. The defendants, both 
devout Christians, ran an independent 
bakery providing customised cake-
making and decorating services. The 
claimant ordered a cake from the 
defendants showing a picture of 
Sesame Street characters Bert and 
Ernie with text saying: ‘Support Gay 
Marriage’. The defendants refused to 
fulfil the order, based on their belief 
that same-sex marriage was contrary 
to God’s law.

The claimant 
brought a claim 
for damages 
for breach 

of statutory duty under the provision 
of goods facilities and services under 
the Equality Act (Sexual Orientation) 
Regulations (NI) 2006. Upholding the 
County Court’s decision, the Court 
of Appeal said that this was a case of 
direct discrimination. The defendants’ 
argument under the Human Rights 
Act 1998 Article 9 (the right to freedom 
of thought, conscience and religion) 
was dismissed. The court stated that 
while the defendants were allowed 
to manifest their beliefs, this had to 
be done in accordance with the law. 
The court stated that there was direct 
discrimination given the clear association 
between the message on the cake and 
its specific homosexual message. In 
consequence, the protected characteristic 
was the sexual orientation of the 
homosexual claimant who had faced 
resulting discrimination.

Tort
Winterburn v Bennett (2016) 

Here the Court of Appeal clarified 
a specific situation with regard to 
trespassing neighbours and their 

clients. The case involved 
‘prescriptive easements’ 

which are a right to use 
land, created by 20 
years’ uninterrupted 
use of land by a 
person claiming the 
right. However, the 

use of the land by 
the person must not 
be secret or with the 
owner’s permission and  

must also be 
nec vi 

 law updates

Craig Beauman keeps you informed of the latest developments in topics across the  
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(without force). If the owner has, during 
the period, knowingly objected to the 
other’s use, such a right will not exist.

Here the claimants, owners of a chip 
shop, argued that they had obtained 
this prescriptive easement and that 
their suppliers and customers were not 
trespassers when using the adjacent 
Conservative Club car park owned by 
the defendant. The claimant’s customers 
had been openly using the car park 
since the shop opened in the late 1980s. 
However, the defendants had previously 
erected a sign at the car park entrance 
stating: ‘Private car park. For the use 
of club patrons only.’ This was clearly 
visible and had remained in place until 
2007. Crucially for the court, the sign 
was present during the ‘uninterrupted’ 
period under the claim. Indeed, a 
further sign was present, having been 
displayed in the window of the club 
and, on occasion, the club’s steward 
had protested to the claimants but no 
further action had been taken by him or 
the club.

The Court of Appeal rejected the 
claim, stating that since two warning 
signs were clearly displayed, this was 
sufficient objection by the owner as 

to prevent an easement coming into 
being and a claim in trespass could be 
made out. In such cases, the owner’s 
objections only need be ‘proportionate’. 
The court stated that there would be 
no onus upon the owner to additional 
affirmative action when faced with the 
belligerence of the claimants and their 
customers/suppliers in ignoring the signs 
clearly displayed. 

Edwards v London Borough of Sutton 
(2016) 

In 2010 the claimant, aged 64, for 
reasons unknown had fallen from a 
small ornamental footbridge in a park 
owned by the defendants and sustained 
serious injury. The High Court had found 
the defendants primarily liable under 
the common duty of care arising under 
the Occupiers’ Liability Act 1957, the 
defendant being contributorily negligent 
of 40%. The claimant had argued 
that the breach was a result of the 
defendant’s failure to take reasonable 
care to see that he as a visitor to the park 
was kept safe while using the bridge for 
the purpose it was intended for. Indeed, 
he argued the failure was compounded 
as neither side of the bridge had barriers, 
nor was there any signage warning of 
the danger and a risk assessment had 
not taken place.

The defendant’s counter-argument 
stated there was no obligation to provide 
barriers or signage since the bridge’s 
construction was obvious and that since 
the cause of the injury was unknown no 
risk assessment could have prevented it.

Upholding the defendant’s argument, 
Lord Justice McCombe stated that ‘[the 
claimant] has suffered injury which can 
evoke nothing but the most enormous 
sympathy. However, in line with the 
authority which I have endeavoured 
to cite, I find myself in agreement 
with [counsel for the defendant’s] final 
submission in opening [the defendant’s] 
appeal that not every accident (even 
if it has serious consequences) has to 
have been the fault of another; and an 
occupier is not an insurer against injuries 
sustained on his premises.’

G4S v Manley (2016)
In this case, the defendant (G4S) 
managed a prison that held the claimant, 
a prisoner, who had been recently 

returned to the prison after a hip 
operation. As a result of the operation 
he had limited mobility. The claimant 
brought a claim for personal injury under 
s.2 Occupiers’ Liability Act 1957 when 
he was injured during a power cut. He 
had called for assistance, but following 
an undue delay in restoring power, he 
had injured himself trying to use the 
toilet in the cell, tripping in the dark and 
banging his head. It was established at 
trial that it should have taken at most 
20 minutes to restore the power, but it 
had taken longer.

The judge found that the failure to 
restore electricity within a reasonable 
time here amounted to a breach of 
duty under s.2 and that that breach had 
caused an injury to the claimant. The 
senior officer had been told about the 
power failure but not about the urgency 
to the prisoner.

The High Court dismissed the 
defendant’s appeal on two grounds. 
First, the duty of care under s.2(2) of the 
Act was a duty ‘to take such care as in 
all the circumstances is reasonable to see 
that the visitor will be reasonably safe 
in using the premises for the purposes 
for which he is invited or permitted’. 
Therefore, the failure to take reasonable 
care was a failure to respond quickly 
enough to restore power to the cell 
and thus the defendant had failed 
to take such reasonable care in the 
circumstances to ensure that the claimant 
would be reasonably safe in using the 
cell specifically because of his personal 
situation. Second, the court stated 
that the defendant had not acted with 
reasonable care to ensure that the cell 
was reasonably safe for the claimant to 
use. That conclusion had been based 
upon the fact that the claimant had 
expressly told the officer of the need 
for urgency and that the senior officer 
had taken longer than was reasonable 
in normal circumstances to restore the 
power to the cell, breaching s.2 of the 
Act. The court felt that this was not an 
unduly high standard of care for the 
courts to set. 

Craig Beauman is a senior examiner 
and a member of the A-LEVEL LAW REVIEW 
editorial board.
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 landmarks in the common law

This column is relevant to AQA A2 Unit 3, 
OCR A2 Unit G155 and WJEC LA3.

Exam focus 

There have been three recent cases 
on different aspects of the law 
regarding contract terms that are 

relevant to the A-level specifications.

Marks and Spencer v BNP  
Paribas (2015)
This case answers the question:

‘ When will the courts be prepared to 
imply a term into a contract? ’The answer to this question is 

important because, unless the innocent 
party proves that a particular term has 
been incorporated into the contract 
between the parties, either expressly 
or impliedly, the innocent party cannot 
succeed in an action for breach of that 
term, i.e. for breach of contract. For 
more on implied terms, see A-LEVEL LAW 
REVIEW, Vol. 7, No. 3, pp. 6–9.

Implied terms
In Marks and Spencer v BNP Paribas 
(2015), the Supreme Court handed down 
a judgement that is now the leading 
authority on common law implied terms, 
i.e. on whether the courts will imply a 
term into a contract. 

The case concerned a commercial 
lease of several floors in a landmark 
modern office building called ‘The Point’ 
in Paddington Basin, London. The tenant 
under the lease was Marks and Spencer 
and the landlords were BNP Paribas. The 
lease had been granted for a fixed term 
expiring on 2 February 2018, but there 
was a break clause that allowed Marks and 
Spencer to terminate the lease before that 
date. The rent was payable yearly by equal 
quarterly instalments payable in advance 
on 25 March, 24 June, 29 September and 
25 December each year. 

Recent
  cases on

   contract
As exam season approaches, Peter Blood helps give you an 
edge in your exams by introducing some recent contract law 
cases that may not be in your textbook

Marks and Spencer exercised 
its right under the break clause to 
terminate the lease on 24 January 
2012, after it had paid the quarter’s 
rent due on 25 December 2011. 
The issue before the Supreme Court 
was whether Marks and Spencer 
could recover from the landlords 
the apportioned rent in respect of 
the period after the break date, i.e. 
from 24 January to 24 March 2012. 
Marks and Spencer claimed that it 
was entitled to the apportioned rent 
under an implied term in the lease. The 
Supreme Court unanimously rejected 
this argument.

The Supreme Court made the following 
observations on the law of implied terms:

 ■ A term will only be implied into a 
contract where it is strictly necessary for 
business efficacy.
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For a full report of the Marks and Spencer 
case go to www.bailii.org/uk/cases/
UKSC/2015/72.html

For a full report of the Grand China case 
go to www.bailii.org/ew/cases/EWCA/
Civ/2016/982.html

For a full report of the Idemitsu case go 
to www.bailii.org/ew/cases/EWHC/
Comm/2016/1909.html

For another useful recent contract law case 
on offer and acceptance, see the Court of 
Appeal’s judgement in Reveille Independent 
v Anotech International (2016), described  
in A-LEVEL LAW REVIEW, Vol. 12, No. 2,  
p. 33. For a full report of this case go  
to www.tinyurl.com/jh6exvg

Further reading Further reading

 ■ It is not enough that the parties would 
have agreed to it had it been suggested  
to them. That is a necessary but 
insufficient ground for implying a term.

 ■ The test is not one of absolute 
necessity but whether, without the term, 
the contract would lack commercial or 
practical coherence.

 ■ A term will not be implied where it ‘lies 
uneasily’ with the express terms in the 
contract.

Applying the above points, the 
Supreme Court held that the term 
argued for by Marks and Spencer was 
not necessary to make the contract 
workable or internally coherent.

Belize
The Supreme Court’s judgement clarifies 
the law on implied terms following 
some controversial comments by 
Lord Hoffmann in the Privy Council 
case of Attorney General of Belize v 
Belize Telecom Ltd (2009), which had 
appeared to mark a radical change in 
the courts’ approach to implied terms. 
Lord Hoffmann had suggested that 
the process of implying terms into 
a contract was part of the exercise 
of construing, or interpreting, the 
contract. Lord Neuberger in the Marks 
and Spencer case cast doubt on Lord 
Hoffmann’s comments, describing them 
as a ‘characteristically inspired discussion 
rather than authoritative guidance’ on 
the law of implied terms.

Grand China Logistics v Spar 
Shipping (2016)
This case answers the question:

‘ When will the courts treat a term 
as a condition and when as an 
innominate term? ’The answer to this question is 

important because a breach of a 
condition automatically entitles the 
innocent party to treat the contract as at 
an end and sue for damages, whereas a 
breach of an innominate term will only do 
this if the breach is a serious breach. If it 
is a non-serious breach then the innocent 
party can merely sue for damages but 
will not be entitled to treat the contract 
as at an end and in fact will be in breach 
if they do so. For more on conditions and 
innominate terms, see A-LEVEL LAW REVIEW, 
Vol. 10, No. 3, pp. 11–13.

Conditions vs innominate terms
Spar Shipping was the owner of a fleet 
of bulk carriers. By three contracts 
(known in the shipping business as 
charterparties) dated 5 March 2010, 
it let three of its ships on long-term 
charter to Grand China Shipping. The 
charterparties provided for performance 
guarantees to be issued by Grand China 
Logistics, the parent company of Grand 
China Shipping. By April 2011, Grand 
China Shipping had fallen behind with its 
hire payments under the charterparties 
and, in September 2011, Spar Shipping 
withdrew the vessels from service and 
terminated the charterparties. Spar 
Shipping sued Grand China Logistics 
under the guarantees in respect of 
the unpaid hire payments under the 
charterparties.

The issue before the Court of 
Appeal was whether the term in the 
charterparties requiring payment of hire 
punctually and in full was a condition or 
an innominate term. The Court of Appeal 
held that whether any particular term in 
any particular charterparty is a condition 
or not is a pure question of interpretation 
of the charterparty concerned, and that 
the term as to payment of hire in these 
three charterparties was not a condition 
but rather an innominate term as in this 
case the construction of the relevant term 
of each charterparty did not make it clear 
that it was to be regarded as a condition.

In reaching these conclusions 
the Court of Appeal referred to 
and followed the leading cases on 
innominate terms — Hong Kong Fir 
Shipping v Kawasaki Kisen Kaisha (1962) 
and Schuler v Wickman Machine Tool 
Sales (1973) — and held that, in the 
absence of a clear indication to the 
contrary, the courts lean against the 
interpretation of a contractual term as 
a condition. The courts realise that this 
may lead to greater uncertainty, but 
they feel that this is a fair price to pay 
for the greater justice that it believes will 
result from focusing attention on the 
significance of the breach, rather than 
on the significance of the term.  

Idemitsu Kosan v Sumitomo 
Corporation (2016)
This case answers the question:

‘ When will the courts be prepared to 
treat a term as also a representation? ’

The answer to this question is 
important because if a term also takes 
effect as a representation then the 
innocent party may be able to bring 
an action for misrepresentation as well 
as, or instead of, an action for breach 
of contract. This will be useful if, for 
example, as occurred in the Idemitsu 
case, the innocent party is for some 
reason barred from bringing an action 
for breach of contract. For more on 
misrepresentation, see A-LEVEL LAW REVIEW, 
Vol. 11, No. 3, pp. 31–33.

Terms vs representations
In Idemitsu Kosan v Sumitomo 
Corporation (2016) the court clarified 
the distinction between a term and 
a representation, and considered the 
extent to which a term can also be 
a representation for the purposes of 
bringing a claim under section 2(1) of the 
Misrepresentation Act 1967.

In 2009 Idemitsu Kosan entered 
into a share purchase agreement with 
Sumitomo Corporation under which 
Sumitomo agreed to sell, and Idemitsu 
agreed to buy, the entire share capital of 
Petro Summit Investment UK Ltd (‘Petro’), 
a company with interests in offshore 
oil and gas fields. The share purchase 
agreement contained a number of 
warranties from Sumitomo in relation  
to Petro’s liabilities.

Later Idemitsu discovered what it 
believed was a material inaccuracy in the 
warranties relating to Petro. It alleged 
that Petro had substantial undisclosed 
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Peter Blood is a former barrister 
who teaches law for the Workers’ 
Educational Association in Sussex, 
Surrey and Kent, and is a member of 
the A-LEVEL LAW REVIEW editorial board.

liabilities arising from a dispute with a 
third party over the operating expenses 
of a floating production storage and 
offshore loading vessel. However, under 
the share purchase agreement Idemitsu 
could only bring a breach of warranty 
claim within 18 months of completion of 
the contract, and it had failed to do this. 

So instead of bringing a claim for 
breach of contract, Idemitsu brought a 
claim against Sumitomo for damages for 
misrepresentation under section 2(1) of 
the Misrepresentation Act 1967, claiming 
that the warranties also amounted to 
representations. According to Idemitsu, 
Sumitomo had, by giving the warranties, 
made representations in order to induce 
Idemitsu to enter into the share purchase 
agreement.

The High Court rejected Idemitsu’s 
claim. In arriving at this conclusion, the 
court reasoned as follows:

 ■ A warranty is a contractual term or 
promise that comes into existence once 
the agreement has been concluded.  

A representation, by contrast, is a  
pre-contractual statement.

 ■ On their face, the warranties from 
Sumitomo in relation to Petro’s liabilities 
were clearly identified and defined 
as warranties in the share purchase 
agreement. They were promises as to past 
or present facts relating to the company. 
However, the court questioned whether 
they could also be representations, 
whether prior to completion or after.

 ■ There was a difference between the 
making of a statement and a promise  
that the statement is true.

 ■ To make something in the share 
purchase agreement a representation, 
it is necessary to find evidence in the 
agreement to suggest some intention of 
that being the case. It is not enough that 
the subject matter of a warranty is  
capable of being a representation. 

 ■ In the circumstances there was  
nothing in the share purchase agreement 
to suggest that the parties had intended 
to make representations by the content 

of the warranties. Those drafting the 
agreement would have been aware of 
the distinction. This was a commercial 
transaction conducted at arm’s length. 
The parties were sufficiently sophisticated 
to have known that what were provided 
in the share purchase agreement 
were warranties, not representations, 
and would have been well advised in 
this respect.

The conclusion to be drawn from this 
case is that the courts will not generally 
interpret contractual warranties in 
commercial agreements as amounting 
to representations, in the absence of any 
express statement to that effect.

In Idemitsu the court 
clarified the distinction 
between a term and a 
representation
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This article is relevant to AQA AS Unit 2 (concept 
of liability) and A2 Unit 4 (tort), and OCR A2 Unit 
G157 (law of torts).

Exam focus 

Jacqui de Silva

The court will consider whether it is more likely 
than not that ‘but for’ the defendant’s act, the 
claimant would have suffered as he or she had. The 
purpose of the ‘but for’ test is to determine which 
‘cause’ has the significance for the purpose of 
ascribing legal accountability and to exclude other 
irrelevant ‘causes’.

There is a degree of uncertainty, with the 
claimant founding the cause ‘on the balance of 
probabilities’. Barnett v Chelsea and Kensington 
Hospital Management Committee (1969) remains 
the leading illustration. At around 5 a.m. on 
1 January 1966 three night watchmen drank some 
tea. Soon afterwards, all began vomiting. The 
men took themselves to the casualty department 
of the defendant hospital. The duty medical 
casualty officer gave instructions that the men 
should go home to bed and call their own doctors. 
It transpired that the men were suffering from 
arsenic poisoning, from which one of them 
subsequently died. The deceased’s widow brought 

The conclusion in Donoghue v Stevenson (1932) was 
that ‘you must take reasonable care to avoid acts 
or omissions which you can reasonably foresee 
would be likely to injure your neighbour.’ We must 
consider that the more likely the injury, or the 
more foreseeable, the greater the possibility that the 
courts will find the defendant liable for failing to 
take steps to avoid it.

The ‘but for’ test
In order to establish causation, it is necessary to 
exclude irrelevant factors. To do this the ‘but for’ 
test is applied. The test asks:

‘ Would the damage of which the claimant 
complains have occurred ‘but for’ the 
defendant’s negligence? ’

Was it reasonable?  
Was it foreseeable?
Jacqui de Silva uses the recent case of Sparrow and Andre (2016) to explain 
how the concepts of reasonableness and foreseeability are applied in practice
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an action claiming that the death resulted from the 
defendant’s negligence in not diagnosing or treating 
the condition when the deceased presented himself 
at the casualty department.

However, it was established that even if the 
casualty officer had acted properly the man would 
have died anyway, as it was too late to do anything 
to save him. It could not be said that ‘but for’ the 
officer’s negligence the man would not have died. 
The claimant had therefore failed to establish, on 
the balance of probabilities, that the defendant’s 
negligence caused the death of the deceased.

Sparrow and Andre (2016)
Having satisfied this test, the claimant must 
continue to determine that the injury was not too 
remote a consequence of the defendant’s act or so 
far removed from the act as to be unforeseeable.

Consider the recent High Court decision in 
Sparrow and Andre (2016). A vehicle collision 
occurred in a car park in 2013, which the claimant 
contended was the result of the defendant’s 
negligence. Both parties were manoeuvring their 
vehicles in a crowded car park and had been 
waiting some time for a space to become free to 
park their vehicles. The vehicles collided during an 
altercation over parking spaces. It was a low-speed 
collision and a gentle impact, causing no more than 
scratches to the cars. The claimant ‘s two children 
were passengers in the rear of his car. The claimant 

got out of his car to inspect the damage. The 
defendant did not get out of his car. The claimant 
took a few steps towards the defendant’s car in 
order to speak to him but then heard his children 
screaming from the back of his vehicle. He turned 
and saw the vehicle rolling backwards down a 
slope towards an electrical switch room and large 
propane gas cylinders. The claimant ran to the 
back of his vehicle and attempted to hold it back 
with his hands, fearing that his children would 
become harmed. The vehicle gathered momentum 
and its speed increased, as the gradient of the slope 
became greater, resulting in the claimant’s left leg 
becoming crushed. His injuries were so serious that 
the leg had to be amputated.

But for?
It was concluded that the claimant had satisfied 
the ‘but for’ test since, ‘but for’ the defendant’s 
breach of duty that caused the collision, would the 
claimant’s vehicle not have been left stationary at 
a dangerous position at the edge of the slope to 
the service area? Coupled with this, ‘but for’ the 
defendant’s breach of duty the claimant would 
not have got out of his vehicle in order to inspect 
the damage; the vehicle would not have rolled 
backwards down the slope; and the claimant’s leg 
would not have been injured.

Novus actus interveniens?
With the ‘but for’ test satisfied and the defendant’s 
breach of duty established, it was then for the 
court to determine whether there was a novus 
actus interveniens.

The defendant would only be liable if the 
damage caused by his breach was foreseeable 
as a matter of law and not too remote (McKew v 
Holland & Hannen & Cubitts (Scotland) Ltd, 1969). 
However, it does not follow that the defendant 
would be liable for all damage that was reasonably 
foreseeable — he may not be liable for damage 
caused by a novus actus interveniens or unreasonable 
conduct on the part of the claimant, even if the 
damage was reasonably foreseeable. It was agreed 
by the experts that if the vehicle had been placed 
in park mode, it could not have rolled down the 
slope and so the claimant must have left the vehicle 
with the ignition switched on in neutral instead of 
park mode.

The court considered that the defendant fairly 
and reasonably ought to be held liable for the 
entirety of the incident, which flowed directly 
from his negligent act. The court did not accept 
that the claimant’s failure to apply the handbrake 
or place the vehicle in park mode was sufficient to 
amount to a novus actus interveniens. It found that 
the damage suffered was foreseeable and not too 
remote in the circumstances.

In Barnett it could not 
be said that ‘but for’ 
the officer’s negligence 
the man would not 
have died
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Jacqui de Silva is a qualified solicitor.

However, the court did accept that the claimant’s 
negligence was a material cause of his injury. In 
these situations, where the conduct of the claimant 
intensifies or adds to his injuries, that conduct 
will generally result in a reduction in damages 
on the grounds of contributory negligence. It is 
only where the claimant’s conduct is so wholly 
unreasonable or so overwhelming that the conduct 
obscures the defendant’s wrongdoing that a novus 
actus interveniens will result. It was accepted that the 
claimant felt obliged to take the dangerous course 
of action to protect his children, who were in the 
car. In the circumstances the claimant’s award of 
damages was reduced, by reason of contributory 
negligence pursuant to s.1 Law Reform 
(Contributory Negligence) Act 1945, by 60%.

In Sparrow, the court 
did not accept that the 
defendant’s failure to 
apply the handbrake 
was sufficient to 
amount to a novus 
actus interveniens

Andrew Mitchell

‘beyond reasonable doubt’. It is a flexible standard, 
depending on the circumstances. As Lord Hoffmann 
observed in Secretary of State for the Home 
Department v Rehman (2003), ‘some things are 
inherently more likely than others’, offering the 
illustrative example that a person who claims to have 
seen a lioness in Regent’s Park would have a higher 
standard of proof (requiring ‘more cogent evidence’) 
than a person claiming to have seen an Alsatian dog.

In cases relating to the tort of negligence, 
the claimant has to show, on the balance of 
probabilities, that the defendant breached a duty 
of care that resulted in harm (causation). Some 
cases illustrate the difficulties for claimants in 
showing it was more likely than not that a breach 
caused the harm. See, for example, Barnett v 
Chelsea and Kensington Hospital Management 
Committee (1969), where Nield J found that the 
claimant had not met the standard of proof.

In a civil case, the person bringing a claim 
(traditionally known as the plaintiff but now 
known as the claimant following reforms to 

civil justice) has the burden of proof in establishing 
the claim against the defendant. The claimant 
has to prove the claim to the standard of proof of 
the ‘balance of probabilities’.

The burden of proof in civil law matches the 
criminal law, in that the bringer of the claim has to 
prove it, though in civil law the bringer of the claim 
will be an individual, business or organisation, 
whereas in criminal law a prosecution is usually 
initiated by the state or by state agencies. This 
distinction reflects the difference between civil law, 
which concerns disputes between private parties, 
and criminal law, which views crimes as against the 
whole of society, with prosecutions brought by the 
state (‘the Crown’) against accused persons.

The standard of proof in civil cases is at a lower 
standard than in criminal law. The ‘balance of 
probabilities’ means ‘more likely than not’, which 
is less demanding than the criminal standard of 

 key concepts

Civil cases

The burden and 
standard of proof

Jacqui de Silva is a qualified solicitor.

damages was reduced, by reason of contributory 

, by 60%.

LawReview12_3.indd   15 20/02/2017   11:00 am



A-level Law Review  April 201716

 law in numbers

Commissions,  
coroners and custody

Giles Bayliss looks at the numbers behind legal institutions

Criminal Cases Review Criminal Cases Review Criminal Cases Review Criminal Cases Review Criminal Cases Review Criminal Cases Review 
Commission Commission Commission Commission Commission Commission 

(CCRC)(CCRC)(CCRC)(CCRC)(CCRC)(CCRC)

121212
commissioners commissioners commissioners 

18%18%18%
of cases referred of cases referred of cases referred of cases referred of cases referred of cases referred 
concerned sexual concerned sexual concerned sexual concerned sexual concerned sexual concerned sexual 

offencesoffencesoffences

1,5001,5001,500
applications per applications per applications per 

yearyearyear

21,19421,19421,194
applications received applications received applications received 

since 1998since 1998since 1998

50%50%50%
increase in applications increase in applications increase in applications increase in applications increase in applications increase in applications 

between 2013 and between 2013 and between 2013 and 
201520152015

3.4%3.4%3.4%
of cases were of cases were of cases were 
referred to the referred to the referred to the 

Court of AppealCourt of AppealCourt of AppealCourt of AppealCourt of AppealCourt of Appeal

333333
cases referred to the cases referred to the cases referred to the 
Court of Appeal each Court of Appeal each Court of Appeal each 

year on averageyear on averageyear on average

22%22%22%
of cases referred of cases referred of cases referred 

concerned homicideconcerned homicideconcerned homicide

14%14%14%
of members are from black, of members are from black, of members are from black, of members are from black, of members are from black, of members are from black, 

Asian or minority ethnic Asian or minority ethnic Asian or minority ethnic 
(BAME) groups(BAME) groups(BAME) groups

56 weeks56 weeks56 weeks56 weeks56 weeks56 weeks
from application to a from application to a from application to a from application to a from application to a from application to a 

decision in cases involving decision in cases involving decision in cases involving decision in cases involving decision in cases involving decision in cases involving 
those in custodythose in custodythose in custodythose in custodythose in custodythose in custody

85 weeks85 weeks85 weeks
from application to a from application to a from application to a 

decision in cases involving decision in cases involving decision in cases involving 
those not in custodythose not in custodythose not in custody

9%9%9%
of cases referred of cases referred of cases referred 

concerned concerned concerned 
robberyrobberyrobbery
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Law Law Law 
CommissionCommissionCommission

217217217
law reform reports law reform reports law reform reports 

published since published since published since 
196619661966

888
awaiting awaiting awaiting 

implementationimplementationimplementation

313131
rejected by the rejected by the rejected by the 

governmentgovernmentgovernment

888
superseded by superseded by superseded by 

later reportslater reportslater reports

143143143
reports implemented reports implemented reports implemented 

in whole or in part in whole or in part in whole or in part 191919
awaiting a final awaiting a final awaiting a final awaiting a final awaiting a final awaiting a final 

response from the response from the response from the 
government government government 

Deaths in Deaths in Deaths in 
custodycustodycustody

848484
self-inflictedself-inflictedself-inflicted

252252252
deaths in deaths in deaths in 

201620162016

777
deaths of deaths of deaths of 
under 21sunder 21sunder 21s

85,63985,63985,639
prison population prison population prison population 

in 2016in 2016in 2016

Coroner’s Coroner’s Coroner’s 
CourtCourtCourt

45%45%45%
of registered deaths of registered deaths of registered deaths 

reported to the reported to the reported to the 
coronercoronercoroner

457457457
jury inquests jury inquests jury inquests 

heldheldheld

35,47335,47335,473
inquests held inquests held inquests held 

in 2016in 2016in 2016

36%36%36%
of cases reported of cases reported of cases reported 

resulted in a resulted in a resulted in a 
post-mortem post-mortem post-mortem 
examinationexaminationexamination

500,000500,000500,000
registered deaths in registered deaths in registered deaths in 
England and Wales England and Wales England and Wales 

per yearper yearper year

20 weeks20 weeks20 weeks
average time from death average time from death average time from death 

to the completion of to the completion of to the completion of 
an inquestan inquestan inquest
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 examination focus

This ‘Examination focus’ is relevant to AQA 
A2 Unit 4.

Exam focus 

When answering questions on 
fraud offences, you need to 
consider the actus reus and 

mens rea of the specific offence.

Fraud by false representation
The offence under s.2 is committed 
where a person dishonestly makes a false 
representation and intends, by making 
the representation, to make a gain for 
himself or another, or to cause loss to 
another or to expose another to the risk 
of loss. This is a conduct crime — there is 
no need to prove actual gain or loss. 

Actus reus
The Act defines a false representation as 
one that is untrue or misleading, and the 
person making it must know that it is, or 

might be, untrue or misleading (s.2(2)). 
More simply, a false representation 
is a false statement, trick or lie. In 
its response to a Law Commission 
consultation, the government stated that 
‘misleading’ meant ‘less than wholly true 
and capable of an interpretation to the 
detriment of the victim’.

Under s.2(4), the representation 
may be express or implied. It does not 
need to be believed or relied upon by 
the victim (V) for the offence to be 
committed. There is also no requirement 
that the defendant (D) should actually 
make a gain as a result of the false 
representation, nor that V should suffer 
a loss or be exposed to the risk of a loss. 
Therefore, this offence can be committed 
in the absence of any actual loss made 
by V or even any threat to V’s economic 
interests. 

In answering questions on this 
offence, the above actus reus elements 
will rarely cause any problems, either in 
explanation or application.

Answering questions 
on fraud offences
Ian Yule shows you how to write top answers to problem-solving questions

Mens rea

There are three elements that need to  
be proved:

Dishonesty
The three ‘beliefs’ (or defences) under 
s.2 of the Theft Act 1978 do not apply. 
Accordingly, the only test for dishonesty 
is the Ghosh test — whether the jury 
believes the D acted contrary to the 
standards of ordinary decent people 
and whether the D knew he or she was 
doing so. The courts have argued that 
the full two-part Ghosh test direction to 
the jury should only be required in cases 
where the defendant asserts a belief that 
what they have done would generally be 
regarded as honest

As in the offence of theft, where the 
decisions in Gomez (1993) and Hinks  
(2000) have effectively defined the 
offence in terms of dishonesty, proving 
this fraud offence will also depend to a 
large extent on the view taken by a jury 
of the defendant’s conduct. 
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Knowing that the representation 
might be false

This is more demanding than belief or 
suspicion, which the previous law required. 
‘Closing one’s mind to the obvious’ could 
amount to knowledge, but given the 
Ghosh test for dishonesty, this could well 
be encompassed within dishonesty.

Intent to cause loss
As there is a requirement for the 
defendant to have acted ‘with intent 
to gain or cause loss to another or to 
expose another to the risk of loss’, there 
must be a causal link between the false 
representation and the intention of 
gaining or causing loss. Gain and loss 
are defined in s.5 as ‘money or other 
property’, and such gain or loss can be 
temporary or permanent. 

While the actus reus elements can 
be briefly explained and applied, more 
attention really does need to be paid 
to these mens rea issues. All too often, 
candidates fail to explain these in 
sufficient detail and then simply ‘apply by 
assertion’ with no attempt to relate the 
facts of the scenario-based question to 
the three mens rea issues. 

Obtaining services dishonestly 
This section replaces the similar offence 
of obtaining services by deception 
under s.1 Theft Act 1978. The crucial 
difference between the new offence and 
the former one is that under s.11 Fraud 
Act 2006, D must acquire the service 
by a dishonest act rather than by any 
deception or false representation. The 
services must be provided on the basis 
that payment has been, is being, or will 
be made, and D must receive the service 
without such payment being made, or 
made in full. 

Actus reus
The key element is that of ‘service’. 
Although this is not defined in s.11, it 
would appear to include all services for 
which payment was due. This means that 
all professional, financial and commercial 
services are covered, including banking 
or building society credit card services.

Examples include:
 ■ sneaking into a cinema without paying
 ■ pretending to be a young person, a 

senior citizen or disabled to get reduced-
price entry to an event

 ■ using another person’s membership 
card to get into a gym, either for free or  
at a reduced price

 ■ using another person’s credit card 
without permission to book tickets over 
the internet or to download software  
or music

Mens rea
 ■ Dishonesty: apply the Ghosh test but 

remember that the defendant must be 
proved to have been dishonest when the 
services were obtained. 

 ■ D must know the services are to be 
paid for, or know that they might have to 
be paid for.

 ■ D must intend to avoid payment in 
whole or in part at the time of obtaining 
the service. This means that if the 
defendant has gone to a restaurant for a 
meal, intending to pay for that meal, but 
then discovers when the bill is presented 
that he or she has inadvertently left 
their wallet at home, they cannot be 
convicted of this offence. However, in 
these circumstances, they also cannot be 
dishonest — if they run away from the 
restaurant, they will be guilty of making 
off without payment. This is the  
important distinction between this  
offence and making off. 

Making off without payment
This offence is defined under s.3(1) of the 
Theft Act 1978 and is commonly referred 
to as ‘bilking’. This offence was designed 
to deal with a person who makes off 
from a restaurant or petrol garage 
without paying and against whom a 
dishonest intention to permanently 
deprive (theft) or a false representation 
cannot be proved at the time of the 
obtaining. 

It should be noted that there is a large 
overlap between this offence and others, 
such as theft under s.1 Theft Act 1968 
and s.11 Fraud Act 2006. Since bilking 
does not require proof of any deception 
or false representation, it is easier to 
prove than these offences.

Actus reus

The D must make off

This involves the dishonest departure 
from the spot at which immediate 
payment is expected. D does not have 
‘to run, sneak out or stealthily disappear’ 
(Criminal Law: the Fundamentals). In 
Brooks and Brooks it was held that the 
term ‘making off’ means simply what it 
says. In that case, it was also held that in 
restaurants, the ‘spot’ is the cashpoint, 

Using another person’s gym 
membership card would be 
an example of obtaining 
services dishonestly
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not the restaurant, so a customer who 
heads for the door has ‘made off’. 

Leaving a worthless cheque on the 
reception counter in a hotel or on a 
restaurant table would also constitute 
making off. An interesting case on the 
issue of what is meant by ‘spot’ is R v 
Aziz (1993). Here, the D refused to pay 
for a lengthy taxi ride (over 13 miles), 
whereupon the taxi driver said he would 
take the D back, but instead stopped 
at a police station. In upholding the 
conviction under s.3(1) the Court of 
Appeal ruled that, although the usual 
‘spot’ for payment is at the end of a taxi 
ride, in this case the D made off when he 
got out of the taxi during its journey to 
the police station. 

Note that if a restaurant owner 
or hotel receptionist has given a D 
permission to leave because they have 
been deceived into thinking that D will 
pay later, then D has not committed 
this offence but will have committed 
the offence under s.11 Fraud Act of 
obtaining services dishonestly. 

Goods supplied or service done
Any service or supply of goods where 
immediate payment is expected is 
included, e.g. taxi hire, filling stations, 
restaurants and hotels, and emergency 
plumbers. The offence is only committed 
when the service or goods are actually 
supplied and when payment is expected. 

Without having paid as required or 
expected

The payment must be one that is lawfully 
enforceable. 

Mens rea

Dishonesty under the Ghosh test
If D walked out of a restaurant without 
paying for food as a protest against poor 
service or bad food, and D thought this 
was both reasonable and honest and 
believed that ordinary, honest people 
would agree, then D would be acquitted. 

Knowledge that payment was required

If the D honestly believed that goods 
were supplied on credit and he or she 

would be invoiced later, he or she would 
be acquitted, as would a foreign visitor 
who travelled on a bus without paying if 
in his or her own country bus travel was 
free. In R v Aziz, the D argued that when 
the driver said he was returning, this 
meant D’s obligation to pay had ended. 
This was rejected by the Court of Appeal, 
which upheld D’s conviction. 

Intent to avoid payment of the 
amount due

In R v Allen (1985) it was held that 
the prosecution must prove that the D 
intended to avoid payment permanently. 
Therefore, if the D made off but 
intended to pay later, or knew she 
would have to pay because the creditor 
knew where she lived, she would not be 
guilty. This is illustrated in R v Vincent 
(2001), where a D who had stayed at 
two hotels left without paying his bills, 
having first obtained agreements with 
the hotels to pay later when he could 
afford to. His conviction was quashed 
on appeal.

R v Vincent illustrates 
that the prosecution must 
prove that the defendant 
intended to avoid payment 
permanently
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Practice exam question
On his previous visit to a rugby match, Bob 
found a season ticket, which he used the 
following week to gain free entrance to a 
match. While there, he entered the members’ 
restaurant to have lunch. When the bill 
was presented, he discovered that he had 
inadvertently forgotten his wallet. He panicked 
and left the restaurant without paying.

What fraud offences may Bob have 
committed?

Sample answer

Bob committed a s.2 offence when he 
represented that he was the real owner 
of the season ticket, knowing that he 
was not, and in these circumstances, 
dishonesty would not be difficult to 
establish. He also clearly intended to 
gain from his free entrance to the match 
and to cause the rugby club a loss.

It could also be argued that he 
committed a second s.2 offence when 
he gained entrance to the members’ 
restaurant by falsely representing that 

he was a member, again knowing that 
the season ticket was not his. Using 
the Ghosh test, the prosecution would 
be able to argue that Bob had acted 
contrary to the standards of ordinary 
decent people and that he knew that he 
was doing so. However, the final mens 
rea requirement — intention to gain 
or cause a loss — may be more difficult 
to establish. As he had forgotten his 
wallet, he could argue that he fully 
intended to pay for his meal. If the 
members’ restaurant was subsidised by 
the club, which meant that the prices 
charged to members did not cover the 
full cost of their meals, then it could be 
argued that he did intend to make a 
gain and to cause a loss to the club. 

Whether Bob would be guilty of 
dishonestly obtaining services under 
s.11 again is arguable. The dishonesty 
requirement here refers to the 
dishonesty in obtaining services — here, 
the meal — at the time the meal is 
provided. If his defence that he had 
genuinely forgotten to bring his wallet 
with him is accepted, then he will be 
acquitted. He would also be able to 

argue that he lacked the intent to avoid 
payment in whole or in part at the time 
of obtaining the service. 

Finally, Bob would be liable under s.3(1) 
Theft Act 1978 of making off without 
payment. All the actus reus and mens rea 
elements of this offence are easily proved. 
He has made off from the restaurant after 
services have been provided and when the 
bill had been presented. He was clearly 
dishonest and in these circumstances a 
judge would be unlikely to refer to the 
Ghosh test. Bob also would have known 
that payment on the spot was required 
for his meal, given that he reached for 
his wallet to pay the bill, only to discover 
he had left it at home. When he left 
the restaurant, he obviously showed the 
necessary intent to avoid payment.

LawReview12_3.indd   21 20/02/2017   11:00 am



22 A-level Law Review  April 2017

This article is relevant to AQA A2 Unit 4  
(concepts of law).

Exam focus 

Jordan Parsons

doctrine allows a doctor to prescribe drugs to 
relieve a patient’s pain even if they will have the 
side-effect of shortening the patient’s life, providing 
the side-effect is not intended. Legally, this was 
something of a grey area, with claims that doctors 
utilised the doctrine to actively euthanise patients. 
The Sulmasy test provides a way for doctors to 
establish what their intention really is, by them 
simply asking themselves:

If the patient were not to die after my actions, 
would I feel that I had failed to accomplish  
what I had to set out to?

A central issue in the euthanasia debate is that 
of autonomy. The pro side argue it should be the 
choice of an individual, and nobody should be 
prosecuted for assisting them should the individual 
make the choice freely. The most compelling 
opposition to this idea is that of coercion, 
particularly in the case of the elderly. There are 
worries that family members, and even medical 

The Suicide Act 1961 makes it unlawful to 
perform an act ‘capable of encouraging or assisting 
the suicide or attempted suicide of another person’. 
However, there have never been any prosecutions 
of family members who have travelled abroad 
with Britons who intend to end their lives. This 
raises questions over the conditions under which 
prosecutions would take place, or whether there 
should be any at all.

Autonomy required?
In 1994, the British Medical Journal noted the 
performance of euthanasia in the UK under 
the cover of the doctrine of double effect. The 

  Euthanasia  
 and the  law

Jordan Parsons examines the arguments and law around assisted dying
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  Euthanasia  
 and the  law

staff, could push people into the decision, and that 
they would feel a sense of guilt in not ending their 
life. This is a legitimate concern, and one that is 
addressed by many on the pro side, who claim that 
strict regulation and guidelines would have to be in 
place as preventative measures.

However, anti-euthanasia protestors fear 
that if euthanasia in any form, however strictly 
monitored and regulated, were to be legalised, 
things would eventually spiral out of control until 
a point is reached where the value of human life 
is eradicated. Such a view is understandable when 
one considers some of the more extreme pro-
euthanasia stances, such as Baroness Warnock’s 
claim that dementia sufferers are burdensome to 
society and thus have a ‘duty to die’. Warnock’s 
suggestion may sound horrific, but cost-benefit 
analysis is common in arguments for euthanasia, 
as medical resources are finite.

Killing vs dying
Distinguishing between killing (active) and 
allowing to die (passive) has proven a complex 
lingual problem, though it is central to the debate. 
Following the 1989 Hillsborough disaster, Tony 
Bland was left in a persistent vegetative state (PVS). 
Airedale NHS Trust, based on unanimous medical 
opinion that Bland would never regain awareness, 
applied to the courts for a declaration that they 
may remove feeding tubes and allow him to die 
naturally, with none concerned being subject to  
any liability.

The House of Lords (now the Supreme Court) 
ruled in favour of the trust, finding that there 
was no duty to continue the regime. This meant 
that the cessation of treatment would be classed 
an omission, and the doctors were letting Bland 
die rather than killing him. However, some 
perspectives from the vitalism school of thought 
would declare this killing. This is a result of a 
lack of conceptual clarity — there is a vague 
line between active and passive euthanasia that 
depends on your interpretation of ‘normal care’.

Another issue with passive euthanasia is the 
potential inhumanity. In the case of Bland, he was 
subjected to dehydration and the resulting kidney 

failure. This process can take 
more than a week, meaning 

even if a patient cannot display 
signs of pain, the process could be 

excruciating if they can feel it. This 
has prompted many to argue active 

euthanasia would be a more humane 
alternative, for it can ensure a swift and 

painless death. 
A more recent case is that of Tony 

Nicklinson, a sufferer of locked-in syndrome 
who described the last years of his life as 

The Sulmasy 
test provides a 
way for doctors 
to establish 
what their 
intentions are
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‘intolerable’. He wished to end his life medically 
in the UK without his doctor being criminally 
liable, but the High Court ruled against him. 
Following the verdict, Nicklinson began refusing 
food, before contracting pneumonia and dying 
within a week. His choice to self-inflict the pain of 
death by starvation demonstrates how much some 
individuals in these extreme situations want to die, 
and the law is effectively forcing them to endure 
agonising pain by refusing to permit euthanasia.

In contrast, Kate Adamson, who suffered a 
double brainstem stroke and found herself in 
a pseudocoma, managed to pull through and 
recover. Despite doctors rating her chances of 
survival at less than 1%, Adamson did survive, and 
now speaks on how even the most extreme brain 
injuries are not necessarily a reason to end one’s 
life. While it is easy to sympathise with cases such 
as Nicklinson’s and to support the right to die, a 
shift towards granting euthanasia could make the 
option all too easy to those who are in a vulnerable 
position, resulting in impulsive decisions.

Quality of life
Proponents of euthanasia often espouse the 
concept of ‘quality of life’. Put simply, in some 
situations a patient may have such a poor quality 
of life that they would rather be dead. Advocates of 
euthanasia argue that these individuals have a right 
to end their lives, and society has no right to force 
them to continue living such an unenjoyable life 
for any reason. Groups such as Dignity in Dying 
and Exit International back this position.

Partial support for euthanasia has come from 
the Royal College of Paediatrics and Child Health 
(RCPCH), which issued a framework for practice 
in 1997. The framework outlines circumstances 
believed to justify the ending of a child’s life — 
the ‘no chance’, ‘no purpose’ and ‘unbearable’ 
situations, as well as brain death and PVS. In not 

wholly embracing the right to self-determination, 
it is clear the RCPCH believes euthanasia is 
sometimes necessary in order to avoid a greater 
evil. Nonetheless, it concerns many that such an 
institution would back the ending of children’s lives.

In 2011, while suffering from terminal 
Alzheimer’s disease, author Terry Pratchett 
presented a documentary, Choosing to Die, which 
brought the subject of assisted suicide into the 
public eye. He met with Peter Smedley, a man 
diagnosed with motor neurone disease, who 
made the decision to end his life at Dignitas in 
Switzerland. There were multiple complaints to the 
BBC for airing the documentary, particularly its 
broadcast of Smedley’s death. It was defended on 
the basis that it was objective and allowed viewers 
to draw their own conclusions on the issue.

The documentary also featured Andrew 
Colgan and showed his suffering due to multiple 
sclerosis, demonstrating the lack of dignity for 
sufferers of such illnesses. Colgan’s mother, though 
understandably emotional, supported her son’s 
decision to euthanise himself, saying it would be 
‘selfish’ for her not to.

Euthanasia and the law
The most recent major challenge to the law on 
euthanasia was by the Commission on Assisted 
Dying (Falconer Commission) in 2011. Its report 
highlighted the need for clarity on this highly 
sensitive issue. Based on a wealth of evidence 
considered, the commission suggested legalisation 
of euthanasia subject to conditions such as:

 ■ the approval of two doctors
 ■ the expressed consent of the patient
 ■ that the final act to end their life is taken by the 

patient themselves
While the findings were praised by Sarah 

Wootton of Dignity in Dying, John Wiles of 
Care Not Killing found the safeguards proposed 
to be inadequate. It could be questioned how 
comprehensive and objective the report was.

Despite the extensive support for the Falconer 
Report, it resulted in no change in the law. Since 
the report, a second Assisted Dying Bill in 2015 
failed, though a third is now in progress, starting in 
the House of Lords. Clearly this emotive debate is 
far from over. 

Lord Rix has recently pleaded for the legalisation 
of euthanasia. Since voting against the Assisted 
Dying Bill in 2006, he has been diagnosed with 
a terminal condition and has stated that his body 
now keeps him ‘alive in great discomfort’.
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This ‘Examination focus’ is relevant to 
AQA AS Unit 1, OCR AS Unit G151 and 
WJEC LA1.

Exam focus 

One of the great strengths of the 
legislative process is its capacity 
to give effect to the democratic 

process. Almost all statutes are 
government statutes, meaning that when 
they are first introduced to Parliament 
as bills, they are sponsored by the 
government of the day. That government 
will have been elected on a manifesto 
and, at least in so far as the statutes that 
the government sponsors are a reflection 

of that manifesto, the legislative process 
can be said to give effect to the will of 
the people as reflected in the ballot box. 

A topical example of this is the 
Act under which the European Union 
referendum was held. The manifesto 
on which the Conservative Party 
campaigned in the run-up to the general 
election of May 2015 contained a 
promise to ‘give [the electorate] a say 
over whether we should stay in or leave 

Disadvantages of the 
legislative process
Peter Blood explains this important topic and provides exam tips

the EU, with an in–out referendum 
by the end of 2017’. The Conservative 
Party duly won the general election 
and, in fulfilment of the promise in its 
manifesto, introduced a bill to the House 
of Commons on 28 May 2015 entitled 
the European Union Referendum Bill, 
which made provision for a referendum 
to be held in the United Kingdom 
and Gibraltar on whether the UK 
should remain a member of the EU. 

Get revision questions, useful 
links and case studies on the 
disadvantages of the legislative 
process at www.hoddereducation.
co.uk/lawreviewextras

LawReviewExtras
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• When asked to discuss the disadvantages 
of the legislative process, it is important 
when making a point that you do more 
than just make a bald assertion. You need 
to develop that point into as detailed a 
discussion as the time available permits.

• Try to support your discussion with at 
least one relevant example.

• Try to give examples that are recent.

• Try to avoid giving, or only giving, the 
examples that are in your textbook.

Exam tips 

An extreme example of this is the 
Criminal Justice Act 2003, under 
which 25 commencement orders have 
so far been made, and yet there are still 
some sections of the Act that have not 
been brought fully into force (e.g. s.29). 
At least one section of the Act has not 
only not been brought into force but 
has in fact been repealed. This is the 
controversial s.43, which made it possible 
for complex fraud trials to be conducted 
without a jury. It was never brought into 
force and was finally repealed by the 
Protection of Freedoms Act 2012.

What does it mean? 
Another criticism often made of the 
legislative process is the difficulty of 
understanding the law that results 
from it. The Renton Committee on the 
Preparation of Legislation, reporting 
in 1975, listed the main reasons 
why legislation is often difficult to 
understand:

 ■ obscurity of language used
 ■ over-elaboration of provisions
 ■ illogicality of structure
 ■ confusion arising from the amendment 

of existing provisions 
Sometimes these difficulties are 

the result of poor initial drafting by 
parliamentary draftsmen (the lawyers 
who work full-time drafting government 
bills). As former parliamentary draftsman 
Francis Bennion pointed out in a 1978 
article in the British Journal of Legislative 
Studies, the draftsmen sometimes have 
to work under very tight timescales 
imposed upon them by government 
departments.

high degree of control over the legislative 
process. Moreover, the public and 
media discussion and debate that that 
process ensures allows minority views to 
be expressed, while the legal limits on 
the length of parliaments ensures that, 
although the process might sometimes 
be merely a rubber-stamp, that stamp 
has to be refreshed at regular intervals.

If there is a fault it perhaps lies not 
with the parliamentary law-making 
process but with the first-past-the-post 
electoral system, which discriminates 
against smaller, non-regional parties. 

It could also be argued that even 
where a government has a large 
majority, this does not guarantee that it 
will be able to pass its legislation, as its 
backbenchers may rebel. An example of 
this occurred in 1986. The Conservative 
government under Margaret Thatcher 
had a majority of more than 140 in the 
House of Commons but failed in its 
attempt to relax Sunday trading laws 
when its Shops Bill was defeated at the 
second reading stage. 

Is it in force?
A frequent criticism of the legislative 
process is the difficulty of working out 
whether an Act, or a particular section 
of an Act, is in force. This difficulty arises 
from the fact that many Acts state that 
they will not come into force at the time 
when they receive royal assent but at a 
future date that the government decrees 
by commencement order. Sometimes the 
sections of an Act are brought into force 
on a series of different dates by a series 
of different commencement orders. 

That bill went through the legislative 
process and received the royal assent 
on 17 December 2015, becoming the 
European Union Referendum Act 
2015.

Tyranny of the majority?
A possible disadvantage of the legislative 
process is that it gives too much power 
to the majority. By convention, the 
government is drawn from the party 
controlling a majority in the House of 
Commons. Where the government has 
a large enough majority, it can not only 
determine what bills are introduced 
but pretty much guarantee that those 
bills will become Acts. The role of the 
legislative process in such a situation 
is arguably simply to rubber-stamp the 
government’s proposals.

However, some would argue that this 
is no more than the democratic process 
working as it should — if the people 
have elected a party with a large majority 
then it is only right that it should have a 

A promise in the Conservative Party’s 
2015 manifesto led to the referendum 
on whether the UK should leave the 
European Union
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Sometimes the difficulties of 
understanding are the result of 
amendments made to the bill as it is 
going through Parliament, especially 
during the committee stage, which is 
when most amendments are made, 
or during the process of reaching a 
compromise between the House of 
Commons and the House of Lords. 

 But in either case, surely the 
legislative process is not working properly 
if bills which even lawyers find hard to 
understand are receiving royal assent? 
Once again, the Criminal Justice Act 
2003 provides an example. In R v Lang 
(2005) the Court of Appeal described the 
provisions of the Act on the sentencing 
of ‘dangerous offenders’ as ‘labyrinthine’.

In CPS v South East Surrey Youth 
Court (2005) the same court described 
the provisions of the Act on the 
obligations of Youth Courts when 
dealing with potentially dangerous 
offenders as ‘manifestly inconsistent with 
each other’. Lord Justice Rose expressed 
the frustration of courts and lawyers:

‘ So, yet again, the courts are 
faced with a sample of the deeply 
confusing provisions of the Criminal 
Justice Act 2003, and the satellite 
Statutory Instruments to which it 
is giving stuttering birth. The most 
inviting course for this Court to 
follow, would be for its members, 

Peter Blood is a former barrister 
who teaches law for the Workers’ 
Educational Association in Sussex, 
Surrey and Kent and is a member of the 
A-LEVEL LAW REVIEW editorial board.

having shaken their heads in despair 
to hold up their hands and say: ‘the 
Holly Grail of rational interpretation 
is impossible to find’. But it is not 
for us to desert our judicial duty, 
however lamentably others have 
legislated. But, we find little comfort 
or assistance in the historic canons 
of construction for determining 
the will of Parliament which were 
fashioned in a more leisurely age and 
at a time when elegance and clarity 
of thought and language were to be 
found in legislation as a matter of 
course rather than exception. ’Too slow or too quick?

The legislative process is often criticised 
for its slowness — it can take many 
months or even years to get from the 
stage when the need for legislation on 
a particular point is first identified to 
that legislation becoming the law of 
the land. An example is the statutory 
offence of corporate manslaughter, the 
need for which was identified by the 
Law Commission in a report published 
in 1996. The offence did not come 
into existence until April 2008 with the 
coming into force of the Corporate 
Manslaughter and Corporate 
Homicide Act 2007.

In the context of reform of the 
law on non-fatal offences against the 
person, the need for legislation has been 

acknowledged by several law reform 
bodies (including the Law Commission) 
over many years, but no bill has been 
presented to Parliament. For more on 
this topic, see A-LEVEL LAW REVIEW, Vol. 12, 
No. 1, pp. 24–27).

Yet this criticism overlooks the fact 
that the legislative process is capable of 
working with amazing speed. A number 
of examples are provided by Professor 
Michael Zander in his book The Law-
Making Process, including:

 ■ The Commonwealth Immigrants  
Act 1962 went from second reading to 
royal assent in three days.

 ■ The Prevention of Terrorism 
(Temporary Provisions) Act 1974 went 
through all its stages in both houses of 
Parliament in 17 hours.

 ■ The Criminal Justice (Terrorism and 
Conspiracy) Act 1998 went through all 
its stages in both houses in 2 days.

That the legislative process can move 
so swiftly is to be applauded, as it means 
that, in theory at least, bills dealing with 
emergencies can be passed quickly while 
those dealing with non-emergencies can 
be allowed to proceed at a more leisurely 
pace.

The risk is that the need for speed 
may be exaggerated, or it may cause 
the legislation to be badly drafted. The 
most frequently cited example of both 
these problems is the Dangerous Dogs 
Act 1991, introduced in response to 
media outrage at a number of attacks 
on children by pit-bull terriers, but 
described as ‘an archetypal piece of 
knee-jerk nonsense’ by Iain Hollingshead 
in the Guardian in 2005. Another 
less frequently cited but more recent 
example is the Data Retention and 
Investigatory Powers Act 2014. This 
went from first reading to royal assent 
in 4 days, but it is far from clear that the 
situation required such haste and a year 
after the Act was enacted two of its 
sections were declared by the High Court 
to be incompatible with the Human 
Rights Act 2008.

In 1986 a backbench 
rebellion prevented 
the relaxing of 
Sunday trading laws

LawReview12_3.indd   27 20/02/2017   11:00 am



28 A-level Law Review  April 2017

This article is relevant to AQA A2 Unit 4  
(concepts of law).

Exam focus 

Matt Busby

in the police station and in court. This had clear 
implications for prosecutions, as the prosecution 
could not suggest to the court that the defendant’s 
silence implied guilt. 

The Police and Criminal Evidence Act 1984 
provided suspects with the right to obtain legal 
advice. This move led to criticism from the police, 
alleging that the safeguards favoured the suspect 
rather than obtaining a balance between the 
powers of the police and the rights of the suspect.

Matt Busby asks whether legislation has effectively  
abolished the suspect’s right to silence

The right to  
remain silent
Has the balancing act  
been achieved?

The right to silence had previously been a strong 
safeguard for suspects when being detained at a 
police station and in court on trial. Prior to 1994, 
a suspect could refuse to answer any questions 
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Despite resistance from the Royal Commission 
on Criminal Justice in 1993, which opposed the 
police view, the then home secretary Michael 
Howard introduced the Criminal Justice and 
Public Order Act 1994 (CJPOA). This legislation 
effectively abolished the right to silence and 
allowed the courts to draw inferences if a suspect 
remained silent. 

Murray and McGarry
This legislation came under judicial scrutiny in 
the European Court of Human Rights (ECtHR). 
In Murray v UK (1996) the ECtHR felt that despite 
not having access to legal advice for 48 hours in 
police custody, permissible under the Prevention 
of Terrorism (Temporary Provisions) Act 
1989, existence of other safeguards allowed a fair 
trial, in compliance with Article 6 of the European 
Convention on Human Rights (i.e. the right to 
a fair trial). Therefore Murray confirms that the 
introduction of the CJPOA is compatible with 
the European Convention on Human Rights. The 
courts ruled that the right to silence is not an 
automatic right, unlike in the USA, where it is a 
recognised constitutional right under the Fifth 
Amendment of the US Constitution.

In his dissenting judgement, Walsh J relied on 
the US Supreme Court case of Miranda v Arizona 
(1966), where he stated suspects should have the 
right to remain silent during police investigations 
and only speak as an:

‘ unfettered exercise of his own free will, 
whether during custody interrogation or  
in court… ’Most notably, s.34 of the CJPOA states an 

inference can be drawn when the defendant, on 
caution or charge, fails to mention facts, where the 
request of the facts is deemed reasonable, which 
they later rely on as part of their defence in court. 
Section 34(2) states, however, that where the 
suspect has been denied legal advice at the police 
station, no inferences can be made. 

The provisions in s.34 have been discussed in 
the Court of Appeal, clarifying when a defendant 
falls within the scope of s.34 and when they do 
not. Misapplication of s.34 has led to misdirection 
of juries and to convictions being challenged 
on appeal. 

Where the provisions do not apply to the case, 
the judge should direct the jury that they cannot 
draw adverse inferences from the defendant’s 
silence. In R v McGarry (1998), the defendant 
punched a man in the face upon leaving a 
nightclub. Upon being questioned, the defendant 
stated, in writing, that he had acted in self-defence. 
Subsequent questions led to the defendant replying 
with ‘no comment’. The Court of Appeal ruled he 
had not failed to mention facts that he later relied 
on in trial in his defence. This ruling confirmed 
that the trial judge’s direction to the jury that they 
may draw inferences from the defendant’s silence 
was wrong.
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Matt Busby teaches law on A-level and Access to 
Higher Education courses at Sunderland College.

Other cases
R v N (1998)
In R v N (1998), during questioning the defendant 
failed to answer questions concerning semen on the 
victim’s nightdress. Similar to McGarry, the judge 
directed the jury that they could draw inferences 
from the defendant’s silence. The jury accepted the 
direction, leading to the defendant being convicted.

On appeal, the Court of Appeal ruled that the 
trial judge erred in his decision in that, at the time 
of the interview, the semen stains on the nightdress 
were not known. Therefore, the defendant had not 
been asked to explain them. The provisions of s.34 
state inferences may only be made when being 
questioned in relation to a fact. 

Condron v UK (2000)
In view of the provisions of the CJPOA, inferences 
cannot be drawn when the suspect is advised to 
remain silent by their solicitor, as discussions 
between solicitor and client are protected by  
legal privilege. 

This issue was raised in Condron v UK (2000), 
where the defendants, who were heroin dealers, 
were advised to remain silent on the advice of their 
solicitor. The trial judge allowed inferences to be 
drawn. When the case reached the European Court 
of Human Rights, the ECtHR felt fairness should 
be upheld when the defendant remains silent, 
and that inferences drawn by juries cannot be 
considered to be incompatible with Article 6. Yet, 
the ECtHR provided guidelines on when inferences 

can be drawn in compliance with s.34 — when the 
defendant tries to voluntarily affect the Crown’s 
case or refuses to stand during cross-examination 
when required.

R v Seaton (2010)
The issue has been clarified in R v Seaton (2010), 
where the Court of Appeal ruled that suspects 
can remain silent on the advice of their solicitor, 
which has led to a restriction on the ability of the 
application for the prosecution to rely on s.34 and 
has affirmed the principle that negative inferences 
cannot be drawn where the suspect remains silent 
on the advice of their solicitor. 

In conclusion, since its introduction in 1994, 
there remains an open debate on whether 
Parliament has achieved the balancing act which 
the police sought before the implementation of 
the CJPOA. Judicial decision-making since the 
introduction of the Human Rights Act 1998 
suggests the courts have struck a balance between 
the police’s authority to question suspects and the 
safeguards of the suspects when in police custody. 
This raises the question whether the ‘right to 
silence’ has been abolished as per the purpose of 
the introduction of the CJPOA 1994, or whether it 
has covertly followed the decision in Miranda. 

In Condron v UK, the 
European Court of 
Human Rights felt 
that fairness should 
be upheld when the 
defendant remains silent
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Andrew Mitchell

government, some by local government, and some by professional bodies. 
It became clear that citizens were using certain tribunals more than others 
and receiving markedly different experiences in pursuing their claims. The 
Leggatt Committee Report on Tribunals in 2001 was a timely look at how 
tribunals were performing against the Franks criteria. It found inconsistency 
between tribunals, pointing to differences in the levels of formality and legal 
complexity of hearings, of significant delays in hearing cases, and of poor case 
management and procedural mistakes. 

Parliament responded robustly to the Leggatt report by legislating to create a 
unified Tribunals Service in part 1 of the Tribunals, Courts and Enforcement 
Act 2007. This reform brought together the largest existing tribunals under 
a common administrative structure, with a two-tier structure for tribunal 
hearings: first instance claims on the first tier and appeal hearings on the 
upper tier. The government subsequently sought to achieve further efficiencies 
by merging the Tribunals Service with the Courts Service on 1 April 2011 to 
create a new agency of the Ministry of Justice: HM Courts & Tribunals Service. 
The agency aims to ‘run an efficient and effective courts and tribunals system, 
which enables the rule of law to be upheld, and provides access to justice for all’.

The reform is a logical next step, as tribunals have always operated in 
parallel to the civil courts, with appeal routes often extending from appeal 
tribunals to the higher courts, and the framework established by the 2007 Act 
provided the necessary coherence to make a combined system attractive to the 
government.

How do tribunals work today?
The Tribunals Service part of the government agency is headed by the senior 
president of tribunals, the most senior member of the tribunal judiciary, who 
is independent from, but works in conjunction with, the head of the judiciary, 
the Lord Chief Justice. Each tribunal has a chamber/tribunal president, who 
heads the judicial work in that area and reports to the senior president.

Tribunal judges are legally qualified and accountable for the legal accuracy 
of their decisions. They often sit to hear cases in a panel with tribunal 
members, who are specialists in the field of the tribunal but are not legally 
qualified. A tribunal will hear from witnesses and adhere to certain procedures 

Andrew Mitchell
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legal system
Andrew Mitchell takes a fresh look at this popular AS examination topic

A tribunal is, like a court, a place for resolving 
disputes in civil law. Tribunals accompanied 
the development of the ‘welfare state’ in Britain 
following the Second World War (1939–45) and 
were a mechanism for ensuring that citizens could 
seek to enforce specific rights provided by welfare 
legislation. Tribunals are sometimes characterised 
as ‘alternatives to courts’, which is true to the 
extent that they developed with a different and 
more accessible approach to cases and lessened the 
burden on the civil courts, but it is not the whole 
story. Postwar statutes created legal frameworks 
in which a tribunal, rather than the civil courts, 
would hear citizens’ claims. As areas of law 
developed, tribunals were also created to hear 
appeal cases.

As tribunals grew in number, there was a sense 
that tribunals should hold certain principles in 
common and share certain characteristics. The 
Franks Committee on Tribunals issued a report 
in 1957 which called, successfully, for a Council 
on Tribunals to be established to keep tribunals 
under review, and was influential in shaping the 
expectations of tribunals as distinct from the civil 
courts, based on the following principles:

 ■ independence
 ■ accessibility
 ■ promptness in dealing with cases
 ■ informality
 ■ low cost for the complainant

The Leggatt report
Tribunals became many and varied in the 
twentieth century, some administered via central 
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but the expectation is that a citizen should be able to access tribunal justice 
without the need for legal representation. A tribunal should proceed with less 
formality, and at less cost to the claimant, than in a civil court. Figure 1 shows 
the tribunals structure.

First Tier Tribunal
In the first tier of the tribunals structure there are seven ‘chambers’, which are 
tribunals that can hear specific forms of claim.

War Pensions and Armed Forces Compensation Chamber
This chamber consists of a tribunal to hear claims from serving or former members 
of the armed forces relating to decisions of the government agency, Veterans UK, on 
war pensions and other forms of compensation for military personnel.

Social Entitlement Chamber
This chamber hears claims relating to three areas: 

 ■ Social security and child support: complainants may challenge decisions 
relating to a range of benefits, allowances and tax credits offered by the welfare 
system. 

 ■ Asylum support: complainants may challenge Home Office decisions 
relating to welfare support for those seeking asylum in the UK. There is no right 
of appeal against decisions made.

 ■ Criminal injuries compensation: complainants who have been victims of 
violent crime may challenge decisions of the Criminal Injuries Compensation 
Authority as to the level of compensation awarded.  

Health, Education and Social Care Chamber
This chamber hears claims relating to four areas: 

 ■ Mental health: focusing particularly on applications for the discharge of 
patients detained in psychiatric hospitals and on varying community  
treatment orders.

 ■ Special educational needs and disability: 
complainants may challenge local authority 
decisions on special educational needs provision for 
young people and pursue claims of discrimination 
against schools.

 ■ Primary health lists: this allows medical 
practitioners to challenge the NHS Commissioning 
Board’s practitioners list if they are omitted from it 
or the lists have been changed.

 ■ Care standards: complainants can challenge 
decisions made by a range of bodies as to their 
suitability to work with children or vulnerable 
adults. 

General Regulatory Chamber
This chamber hears claims relating to decisions 
made by government regulatory bodies across a 
wide variety of activities, from challenging decisions 
on gambling licences to challenging notices relating 
to the microchipping of dogs. Public bodies, 
including the intelligence services, can challenge 
fines for bugging phones and monitoring e-mails 
without a warrant, and examination boards can 
challenge fines for breaking rules relating to the 
qualifications they offer.

Tax Chamber
This chamber hears challenges to decisions 
made by HM Revenue & Customs on liability for 
taxes, duties, payments and national insurance 
contributions.

Figure 1 Structure and jurisdictions of the tribunals system
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Immigration and Asylum Chamber
This chamber hears challenges to Home Office 
decisions on permission to stay in the UK and 
deportation from the UK.

Property Chamber
This chamber focuses on disputes relating to 
property and land, including those relating to 
residential property (e.g. on the rights and duties 
of leaseholders), challenges to entries in the Land 
Register, disputes between farming landowners 
and their tenants, and drainage disputes between 
neighbours.

Upper Tier Tribunal 
The Upper Tier Tribunal is divided into four chambers, 
which hear appeals arising from the First Tier:

Administrative Appeals Chamber
This chamber hears appeals from the War Pensions 
and Armed Forces Compensation Chamber, the 
Social Entitlement Chamber, the Health, Education 
and Social Care Chamber and the General 
Regulatory Chamber. This chamber will also hear 
actions for judicial review for cases in which there 
are no grounds for appeal and in respect of decisions 
relating to criminal injuries compensation.

Tax and Chancery Chamber
This chamber hears appeals from the First Tier 
Tax Chamber, appeals relating to charities from 
the First Tier General Regulatory Chamber and 
appeals against the decisions of a range of financial 
regulatory bodies, including the Bank of England 
and HM Treasury.

Immigration and Asylum Chamber
This chamber hears appeals from the First Tier 
Immigration and Asylum Chamber, and judicial 
review actions relating to immigration and asylum 
decisions, usually on the grounds of human rights. 

Lands Chamber
This chamber hears appeals from the First Tier 
Property Chamber, except for challenges to the 
Land Register, which go to the Tax and Chancery 
Chamber. It also decides on a broader range of land 
disputes, including the compulsory purchase of 
land, tree preservation orders and compensation for 
blighted land.

Other tribunals
Although they fall outside the First Tier and Upper 
Tier structure, there are some other important 
tribunals that are part of the HM Courts & 
Tribunals Service. The most well-known are the 
Employment Tribunal (and the Employment Appeal 
Tribunal) and the Special Immigration Appeals 

Commission (which hears challenges to immigration decisions taken by the 
government on national security grounds). There are others relating to gender 
recognition (for transgender people who wish to have their acquired gender 
recognised by law), the proscription of organisations suspected of terrorism, and 
the licensing of ‘gangmasters’ who supply workers for land-based industries.

Workings of a tribunal
The Employment Tribunal provides a useful illustrative example of how 
tribunals work in practice. The cases that this tribunal hears relate to 
disputes in the workplace where employees are seeking to rely on statutory 
employment rights, such as claims relating to redundancy, unfair dismissal 
or discrimination. Cases are heard and decided by a panel of three members: 
a tribunal judge, plus two lay members representing, in experience and 
expertise, employer interests and employee interests.

The tribunal judge manages the proceedings, which are less formal than 
those in a civil court (for example, wigs and gowns will not be worn) but 
include similar features such as opening statements, cross-examination and 
closing submissions. In line with the principle of accessibility, there is no 
expectation that claimants will be represented by lawyers, though this can 
create an imbalance in practice if they are facing an employer’s legal team. 
When the evidence has been heard, and submissions made by both sides, the 
panel will come to a decision on the dispute, which may involve remedies for 
the claimant including an award of damages (compensation), or reinstatement 
or re-engagement in cases of unfair dismissal.

Appeals from the Employment Tribunal are made to the Employment 
Appeal Tribunal (EAT) but if further appeals are required the case will enter 
the civil courts system, going from the EAT to the Court of Appeal (Civil) and 
in cases that raise issues of public importance may perhaps progress as far as 
the Supreme Court.  For example, a case about the employment status of Uber 
drivers (Aslam v Uber BV, 2016) has the potential to reach the higher courts 
during the appeal process as the point of law at issue — whether Uber drivers 
are self-employed or workers with employment rights — has great importance 
for the future of the ‘gig economy’ in the UK. The Employment Tribunal found, 
at first instance, that Uber drivers should be regarded in law as workers, but 
Uber is likely to appeal.

Too expensive?
Prior to the creation of the HM Courts & Tribunals Service, tribunals had been 
kept under review by councils, the last of which was the Administrative Justice 
and Tribunals Council, which delivered its final annual report to Parliament in 
2012. In promoting ‘accessible, efficient, fair and user-friendly’ tribunals, along 
similar lines to the Franks Committee criteria from the 1950s, it welcomed the 
unified Tribunals Service for offering greater consistency of tribunal proceedings 
and supported efforts to reduce the complexity of pursuing claims and appeals. 
However, its final report was soured by its concerns about government plans 
(implemented soon after) to restrict legal aid for tribunal claims. This issue is 
overshadowing some of the gains that have been made in reforming tribunals.

In 2016, the House of Commons Justice Select Committee pointed out that 
the introduction of fees was impacting on access to justice and that claims 
to employment tribunals were down by around 70%. At the time of writing, 
the trade union Unison is awaiting judgement from the Supreme Court in its 
judicial review against the government on the introduction of tribunal fees  
(R (Unison) v Lord Chancellor).

Andrew Mitchell is head of law at Kingsbury High School and a member of 
the A-LEVEL LAW REVIEW editorial board.
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 landmarks in the common law

A leading case to illustrate this point is Watt v Hertfordshire County 
Council (1954). Here, the fire service was summoned to save a 
woman trapped under an overturned lorry and in order to rescue 

her, a heavy-duty jack was required. The firemen could not use the vehicle 
normally used to transport this equipment, as it was already being used, and 
they instead carried it on another vehicle, which was not designed to carry 
this jack. When driving to the incident, the driver made an emergency stop, 
which caused the jack to shoot forward and injure a fireman.

Justified risk?
The court decided that there was no breach of duty because of the need in a 
genuine emergency situation to effect a rescue and the jack was an essential 
piece of equipment needed to lift the lorry free of the trapped woman.  
This judgement echoed the view of Asquith LJ in an earlier case,  
Daborn v Bath Tramways (1946), who stated:

The reasonable  
person test
Social utility
When deciding where to set the standard of care, the 
courts will consider any relevant social benefit associated 
with the defendant’s behaviour — in other words, the 
general public interest is also examined and not just the 
issues in dispute between the claimant and defendant

‘ In determining whether a party is negligent, 
the standard of reasonable care is that 
which is reasonably to be demanded in the 
circumstances. A relevant circumstance to 
take into account may be the importance 
of the end to be served by behaving in this 
way or that…the purpose to be served, if 
sufficiently important, justified the assumption 
of abnormal risk. ’ 

These cases do not, however, indicate that an 
emergency will always exonerate the defendant 
from liability so that no level of care is required 
to be shown — it only reduces that level of care. 
If an emergency vehicle is driven recklessly on its 
way to an emergency and a further accident is 
caused, the driver may still be in breach of his or 
her duty of care. 

A further interesting case is that of Cole v Davis-
Gilbert (2007), where a broader approach was 
adopted, involving not an emergency situation 
but a community-minded one. The claimant 
was injured crossing the village green when she 
fractured her leg in the hole left for the maypole. 

The claimant’s appeal was dismissed. The hole 
had been filled in by the defendants, and the 
filling removed by an unknown third party. The 
trial judge said:

‘ If the court were to set a higher standard of 
care than what was reasonable, fear of the 
consequences might mean that there would 
be no fetes, no maypole dancing and no 
similar activities on village greens. ’
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