examination focus

Lessons

from an
examiner
Ian Yule provides a distillation of the most common
mistakes he witnessed over 20 years as an examiner

A

ll the problems below recur year after year, and could easily be
avoided if students and teachers analysed the examiners’ reports
published after each examination. As I used to say to my own
students, be sure to learn from the errors and omissions of previous students,
so if you do make a mistake, at least it will be original.

Omissions and irrelevancies
Many more marks are lost by omissions and irrelevancies than because of
mistakes. The most common omissions include:
■■ Failing to include both actus reus and mens rea explanations and application
in problem-solving criminal law questions.
■■ The absence of appropriate case references to support or illustrate a key legal
rule (see A-level Law Review, Vol. 9, No. 3, pp. 6–8 for how to use cases effectively).
■■ Failure to identify a possible alternative answer. For example: whether in a
homicide (as opposed to a murder) question, unlawful act manslaughter could
be charged as well as murder; or in an occupier’s liability question whether
liability could be imposed on the occupier under both Occupiers’ Liability
Acts 1957 and 1984 (i.e. to both a lawful visitor and to a trespasser).
Irrelevance is also a common weakness. On many occasions I had to ignore
whole sides of A4 because all the content, while factually correct, was totally
irrelevant to the mark scheme. It is not surprising that such candidates often
ran out of time.
Both of these issues highlight the need for you to plan your answers and
keep them focused on the actual question. All questions — but especially
problem-solving questions derived from a scenario — require detailed reading
and re-reading to ensure that all the salient facts have been identified and
that the relevant legal rules can be both explained and applied to provide a
well-argued conclusion.
If you find yourself ending practice examinations early, then surely you
have time to plan your answers more carefully at the beginning. Students and
teachers both recognise the cries of anguish that can be heard after exams
when students chatting to their friends suddenly scream ‘I knew that’ when
they realise that they didn’t include key content in their exam answers.

Check your spelling
One of my own pet hates — shared by many
other examiners — is spelling errors. Common
misspellings include:
■■ ommision for omission
■■ sentance for sentence
■■ grevious for grievous
■■ recieve for receive
■■ laibility for liability
■■ neglegence for negligence
■■ tresspasser for trespasser
These errors are even more unforgiveable when
the words are contained in the question itself.
If you think that the ability to spell correctly
is irrelevant in today’s world of spell-checkers,
let me recount my experience as a retail
buyer before I became a law teacher. A sales
director of a new company came to sell me a
new educational game that his company had
developed. It was a good product, competitively
priced and attractively boxed. However, on closer
examination, I noticed that one word on the
product description was misspelled. The result
was that the product had to be withdrawn and
the company collapsed.

Ian Yule is a retired examiner and lecturer
in law, and chairman of the A-level L aw
Review editorial board. He is co-author of an
AQA AS Law textbook and Student Guides
(www.hoddereducation.co.uk).
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Brexit

begins

Parliamentary
 law making

Andrew Mitchell

Andrew Mitchell describes the journey through Parliament of one of the
most controversial bills in modern constitutional history — the European
Union (Notification of Withdrawal) Bill 2017 — and illustrates some of the
stages of the law-making process along the way

Exam focus
This article is relevant to AQA AS 7161 Paper 1 and
A-level 7162 Paper 1, and OCR AS H015 Unit 2
and A-level H415 Unit 2.

T

he political, legal and economic fallout
since the British public voted to leave the
European Union on 23 June 2016 has
been enormous. The uncodified nature of the UK
constitution meant that this decision plunged the
government, Parliament and courts into a period of
great uncertainty.
The government argued that the decision
allowed it to use its prerogative powers (the
executive powers exercised by monarchs in the past
and that include treaty-making with other nations)
to trigger Article 50 of the Treaty of Lisbon to notify
the European Union of the UK’s intention to leave.
However, supporters of parliamentary sovereignty

2
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argued that the government would be overreaching
its powers if it did so, since British citizens had
been given rights as a result of EU membership and
any attempt to leave the European Union would
require the approval of Parliament.
The government was therefore challenged
in the courts, with findings in the High Court
and the Supreme Court that Parliament would
have to pass an Act of Parliament to authorise
the triggering of Article 50 (R (Miller & Others)
v Secretary of State for Exiting the European
Union, 2017). The resulting European Union
(Notification of Withdrawal) Bill 2017 —
consisting of just 137 words, and according
to Patrick Kidd in The Times including ‘about
23 words that matter’ — was first laid before
Parliament (first reading) by the secretary of state
for exiting the European Union, David Davis,
on 26 January 2017. Unusually, this example of
a government-sponsored public bill was so short
that it is possible to present it here in full (Box 1).
A-level Law Review September 2017
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Second reading
The second reading of the bill (debate and voting
stage) in the House of Commons took place over

Box 1

The European Union
(Notification of Withdrawal) Bill 2017
A Bill to confer power on the Prime Minister to notify,
under Article 50(2) of the Treaty on European Union,
the United Kingdom’s intention to withdraw from
the EU.
Be it enacted by the Queen’s most Excellent Majesty,
by and with the advice and consent of the Lords
Spiritual and Temporal, and Commons, in this present
Parliament assembled, and by the authority of the
same, as follows:—
1 Power to notify withdrawal from the EU
(1) The Prime Minister may notify, under Article
50(2) of the Treaty on European Union, the United
Kingdom’s intention to withdraw from the EU.
(2) This section has effect despite any provision made
by or under the European Communities Act 1972 or
any other enactment.
2 Short title
This Act may be cited as the European Union
(Notification of Withdrawal) Act 2017.

www.hoddereducation.co.uk/lawreview
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2 days from 31 January and was surrounded by
political drama. The Scottish National Party (SNP)
sought to deny the bill a second reading but was
comfortably defeated when a vote was called.
Jeremy Corbyn, the Labour Party leader, had
imposed a three-line whip (the strongest whip
available to encourage MPs to vote according to
their party line) on MPs to respect the referendum
result and vote in favour of the bill. However, some
Labour frontbench MPs had resigned about the
issue and a backbench rebellion was anticipated,
especially where Labour MPs represented
constituencies that strongly voted in favour of
remaining in the European Union.
During the first day of the second reading,
almost 100 MPs contributed to the debate in favour
of or against the bill, which went on until close to
midnight. Many MPs used the debate to hold Prime
Minister Theresa May to a promise she had made
at the last prime minister’s questions to publish
a white paper on the government’s negotiating
position on Brexit.
Among many notable contributions to the
debate:
■■ Green MP Caroline Lucas argued that the May
government lacked a mandate for Brexit.
■■ Conservative MP Kenneth Clarke infuriated the
leadership of his party by arguing that Brexit was

The Supreme Court
found that an Act
of Parliament was
required to trigger
Article 50
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‘Will of the people’
or ‘Mad Hatter’s
tea party’?

like something out of the Mad Hatter’s tea party
from Alice in Wonderland.
■■ Labour’s shadow spokesman on Brexit, Keir
Starmer, admitted the difficulties that Labour MPs
faced over Brexit.
■■ On the second day of the second reading, SNP
MP Alex Salmond argued that MPs voting to leave
were engaged in ‘collective madness’ and subject to
‘mad MPs disease’.
■■ Conservative MP and former chancellor of the
Exchequer, George Osborne, warned Parliament
not to provoke a ‘deep constitutional crisis’ by
positioning itself against the people who had voted
to leave.
■■ Labour MP and former leader, Ed Miliband,
said that Brexit might mean Brexit but it did not
mean making a rash deal on Atlantic trade with US
President Donald Trump.
The vote (or division, as votes are known in
Parliament) was a comfortable victory for the
government: 498 votes in favour of the bill to 114
against. The Labour leadership suffered a significant
rebellion by MPs: 167 Labour MPs followed the
three-line whip in favour of the bill, but 47 MPs
rebelled. The Liberal Democrats and the SNP,
among other smaller parties, voted against the bill.

Committee stage
A committee of the whole House of Commons
spent 3 days (6–8 February) discussing the bill. The
‘whole-House’ approach reflects the constitutional
importance of the bill, as usually the committee

4
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stage would involve a smaller group of MPs
meeting as a public bill committee (formerly
known as a standing committee).
Despite many amendments being tabled in
committee, the government managed to avoid
defeats throughout the process. It stemmed a
potential rebellion on an amendment tabled by
Labour MP Chris Leslie by promising to give
Parliament a vote on any draft deal with the EU.
Conservative MP Nick Boles, who was undergoing
cancer treatment at the time, returned to the House
of Commons in a wheelchair to vote with the
government to defeat amendments to the bill.

Report stage and third reading
As the government had not accepted any
amendments in committee, and because the
committee had been conducted on a ‘whole-House’
basis, there was no need for a report stage for
the bill and no need for a further debate at third
reading. The government had skilfully managed the
parliamentary timetable to achieve its objectives,
using the device of a programme motion to restrict
the time available for debate and promote the
progress of the bill.
Alex Salmond complained strongly:

‘

For this to happen on any Bill would be
an abuse; for it to happen on this Bill is an
outrage. What is it about the procedures
of this place that allows a Bill of this
constitutional significance to be railroaded
through in this disgraceful fashion?

’

A-level Law Review September 2017
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Conservative MP Jacob Rees-Mogg had a
different view:

‘

’

This House has nobly represented the will of
the British people in a referendum, and that is
why the Bill has passed as it has.

The bill passed the third reading by 494 to 122
votes in the House of Commons on 8 February and
was introduced for its first reading on the same day
in the House of Lords.

The House of Lords
In the lead-up to the House of Lords stages of the
bill, senior Conservatives made it clear that the
House of Commons had passed the bill and that it
would not be in the interests of the unelected Lords
to block the bill:

‘ 

Leave Article 50 Bill alone or risk abolition,
Lords told



’

Headline in The Times, 13 February 2017

Theresa May took the unusual step of attending
the House of Lords in person to observe the second
reading, which was widely interpreted in the media
as putting pressure on peers to behave.
The second reading took place across 20–21
February. One hundred and eighty-four peers
contributed to the debate, which is the largest
debate on record. The bill was examined by a
committee of the whole House on 27 February and
1 March, with the government being defeated for
the first time in the process on an amendment to
the bill to guarantee the rights of EU citizens in
the UK (by 358 votes to 256). The report stage, on
6 March, led to another defeat for the government:
peers voted for an amendment requiring
parliamentary approval for any deal negotiated by
the government with the European Union in the
process of its withdrawal. This also goes into
the record books as the largest vote in the
House of Lords, with a turnout of 634
peers (with the government defeated by
366 votes to 268). The bill passed the
third reading on the same day.

The bill was returned to the House of Lords
for reconsideration of its amendments in the light
of the House of Commons votes. On 13 March,
the House of Lords voted to back down on these
amendments in recognition of the clear political
will of the democratically elected chamber. The
amendments were defeated, respectively, by 274
votes to 135 and by 274 votes to 118. The journey
of the bill through the parliamentary stages, which
began on 26 January, came to an end on 13 March,
clearing the way for the final formal stage.
The bill received royal assent on Thursday
16 March, indicating the formal approval of the
queen that a bill can become an Act, and was thus
enacted as the European Union (Notification
of Withdrawal) Act 2017. It survived its passage
through Parliament without amendment and
therefore the contents remain as stated in Box 1.
The government swiftly acted on its new power
when it formally triggered Article 50 — in
the form of a letter handed to Donald Tusk,
president of the European Council — on
29 March 2017.

Parliamentary ping pong
The bill returned to the House
of Commons for consideration
of the amendments passed by the
House of Lords. Having debated the
two issues raised by the House of Lords,
MPs voted against the amendments in
two decisive divisions: they voted not to include
a guarantee relating to the rights of EU citizens
in the UK within the bill (by 335 to 287 votes)
and they voted not to include a requirement for
parliamentary approval of the terms of withdrawal
from the EU in the bill (by 331 to 286 votes).
www.hoddereducation.co.uk/lawreview
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Andrew Mitchell is head of law at Kingsbury
High School, London, and a member of the
A-level L aw Review editorial board.
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Craig Beauman

Pressures on

Parliament
Exam focus
This article is relevant to AQA AS 7161 Paper 1 and
A-level 7162 Paper 1, and OCR AS H015 Unit 2
and A-level H415 Unit 2.

I

n order for a democracy to flourish, and to
avoid autocracy, the rule of law and law making
must take into consideration many sources of
influence. It is ultimately the role of the executive
to sift through these influences in order to legislate
how citizens should (or should not) live their lives.
However, no democracy can operate if every
source of influence, from wherever it may come,
has to be taken into account. Policy should arise
where conflict exists: for example, to balance the
demands of environmental groups calling for
caps on pollution levels with those who cause the
pollution to produce goods that we rely on. It is
from this point of difference that policy (law) is
shaped, introduced, amended, suspended, repealed

6
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Craig Beauman outlines
the different sources of
pressure and influence on
parliamentary law making

or maintained depending on who makes the
policy decisions.

Pressure and influence
Historically, even as Parliament became the ruling
body over and above monarchs, religion was the
main factor providing pressure and influencing
policy. However, with the globalisation of markets
improving knowledge of other countries’ policies
and practices, and the tech-savvy, informed public
of the social media age, political pressure is more
prevalent.
Parliamentary law making is not just about the
government getting its own way. Much of politics
involves ‘horse trading’ with other politicians, who
have their own beliefs forged through pressures
upon themselves. David Cameron promised a
referendum on the UK’s continued membership
of the European Union due to pressure from the
public directly and indirectly through his members
of Parliament, who felt the public’s desire in their
A-level Law Review September 2017
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constituencies. The referendum was part of the
Conservative Party’s 2015 election manifesto.

Sources of pressure
While morality continues to play a part, and each
new piece of legislation has to be compatible
with the Human Rights Act 1998, the sources
providing pressure largely remain the same as they
have since the Second World War.

Party manifestos
Leading up to an election, a political party will set
out its intended programme of policies if elected.
Upon election, these policies will provide the
basis of the new government’s intended changes to
the law. These policies in turn will be the subject
of pressure from the public or of other external
influences.
It is rare for an individual MP to be given the
time in Parliament to pass a law that they have
been influenced to back. A notable example of
such was the Abortion Act 1967, introduced as a
private members’ bill, where the subject matter was
deemed too controversial by the government of the
time to propose.

produces pressure on governments. A free and
impartial press may be desirable, but it is difficult
to achieve in practice.
The Sun newspaper has the biggest circulation
of all newspapers in the UK and can influence its
readership in who to vote for in an election. Cynics
claim that elections are decided by who the Sun’s
owner wishes to see run the country.

EU law

Lobbyists

Upon joining the European Union in 1973,
the United Kingdom automatically, and
unconditionally, allowed European Union (EU)
law to take priority over its own national law. The
fact that the British Parliament was no longer the
supreme law maker, and that its domestic courts
had to apply EU law in preference to its national
law, was to prove controversial. Following the EU
membership referendum in 2016, the resulting
‘leave’ mandate triggered the United Kingdom’s
removal from the EU. This will result in a lengthy
and complex process of keeping or repealing
existing EU laws. In practice, when the UK leaves
the EU, any current EU laws will remain in force
until, and if, Parliament decides to repeal those
laws. This disentanglement, triggered on 29 March
2017 under Article 50, is timetabled to last for
24 months.

Professional organisations are created to ‘lobby’
(petition) for policy to be implemented. Individuals
interested in or requiring changes to policy can
pay these organisations to appeal directly to
MPs. Criticism has been levied at these lobbyist
organisations, particularly where there is a conflict
of interest, as many have clear links to current
politicians.

Media
Newspapers and broadcasters have a massive role
in influencing policy. Media campaigns have led
to successful legal changes such as ‘Sarah’s law’,
and also to more controversial ones such as the
Dangerous Dogs Act 1991.
Despite being a news reporting service, political
allegiances are drawn in the press, and many
newspapers and political commentators side with
certain political ideals. The constant fight between
left-wingers and right-wingers and their associated
media outlets allows bias in certain quarters and
www.hoddereducation.co.uk/lawreview
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Pressure groups
Like lobbyists, pressure groups are formed to
channel opinions on certain subjects into an
organised body. Groups range from environmental
groups, to those opposed to animal cruelty and
big business, to those supporting people with
mental health issues. Pressure groups aim to bring
their issues and problems to the attention of the
government and the public. These pressure groups
form part of the democratic right to free assembly
and organisation, allowing opinions (however
small) to be heard.

Reform bodies
There are many bodies whose role is to research
and report on law reform. The most successful is
the Law Commission, created in 1965 as a fulltime law reform body. The minister for justice can
suggest a particular area of law to be reformed or
the Law Commission can suggest its own, and the
commission will carry out a full and thorough
consultation process, where any interested

7
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party can make their opinion known via the
commission’s website before the commission makes
its recommendations through a report. One of the
most recent reports was on reforming the law on
serious non-fatal offences contained in the muchmaligned Offences Against the Person Act 1861.

Judges
Controversially, but inevitably, judges put pressure
on legislators through their decisions in court. A
judge may criticise, but follow, a law that leads to
injustice, or indeed change a law through judicial
precedent, leading potentially to controversy and a
consequent changing of the law.
In R v R (1991) the House of Lords (now
the Supreme Court) changed the law so that it
was possible to convict a husband of raping (or
attempting to rape) his wife. The court stated that
such a law, as previously relied on in cases such as
Miller (1954) and Kowalski (1987), was obscene and
thus defunct. Following a review of the law by the

Law Commission the law was statutorily amended,
and the offence entered the statute books in the
Criminal Justice and Public Order Act 1994.

Too much pressure?
Whether raising issues of social concern or
feathering the nest of those who have the money
and power to influence politicians, each form of
pressure provides a constant check and balance
upon law reform. If a bad law is passed or if a law
is required where there isn’t one, influence can
come from many areas to address these issues. In a
democracy, we simply don’t have to rely upon one
person or a small body of persons to change laws.
Everyone can, in some way, provide the pressure
and influence. It just depends whether enough
people are motivated to do so.
Craig Beauman is a senior examiner and a
member of the A-level L aw Review editorial board.
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Multiple-choice
practice questions
UK and European law
Use these questions to help
you prepare for your AQA
multiple-choice exam

Will EU law
continue to
be relevant
after 2019?
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1 Which court interprets and enforces
European Union law and is based in
Luxembourg?
a European Court of Human Rights
b Court of Auditors
c Council of Europe
d European Court of Justice
2 Which one of the following statements
about the Law Commission is false?
a It was created by the Law
Commissions Act 1965
b It employs full-time commissioners
c It was created to keep the law under
review
d It succeeded in fully codifying English
criminal law
3 Which one of the following judicial titles is
now held by a government minister rather
than a judge?

a Master of the Rolls
b Lord Chancellor
c Lord Chief Justice
d President of the Supreme Court
4 Which one of the following statements
summarises the content of Article 8 of the
European Convention on Human Rights?
a The right to a fair trial
b The right to life
c The right to privacy and family life
d The right to marry
5 If a statute appears to breach the
European Convention on Human Rights,
what does s.4 of the Human Rights Act
1998 enable judges to do about it?
a Make a declaration that the statute is
unconstitutional
b Strike down the legislation
c Make a declaration of incompatibility
d Make a declaration that the statute is
ultra vires

LawReviewExtras
Check your answers at
www.hoddereducation.co.uk/
lawreviewextras

Andrew Mitchell
A-level Law Review September 2017
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A century
of change

Giles Bayliss

Giles Bayliss looks at some important legal landmarks in
reforming British society over the last century

Exam focus
The issues examined in this article are of interest to
students studying the English legal system and give a
wider context to issues of equality and justice.

T

he years 2018 and 2019 will mark the
100th anniversary of three landmark pieces
of legislation. These three Acts granted
significant rights to women:
■■ the Representation of the People Act 1918
■■ the Parliament (Qualification of Women)
Act 1918
■■ the Sex Disqualification (Removal) Act 1919

The right to vote
In modern times the ability to cast a vote in
an election is something we take for granted
as UK citizens. It is enshrined in the European
Convention on Human Rights (Article 3 of
Protocol 1), which imposes an obligation on states
to hold elections at reasonable intervals and to
‘ensure the free expression of the opinion of the
people in the choice of the legislature’.
One of the milestones in electoral reform was
the Representation of the People Act 1918. This
Act extended voting rights to women for the first
time and gave rights to a significant proportion
of men who had previously been ineligible to
vote. As a result, the size of the electorate almost
tripled from a figure of 7.7 million in 1910 to
nearly 21.4 million in 1918. As a consequence,
an estimated 74% of the adult population now
possessed voting rights.
Prior to the 1918 Act, only men over the age
of 21 who satisfied a property qualification
(a requirement that a person owned property
above a certain value or paid rates on a property)
were eligible to vote. This meant that only 60%
of adult men could vote. The Act removed this
qualification, extending the vote to all men over
www.hoddereducation.co.uk/lawreview
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Table 1 Voting rights

Representation of the People
Act 1918

All men over 21 able to vote; women over 30
with property qualification able to vote

Representation of the People
(Equal Franchise) Act 1928

Women given equality with men. Voting age
of 21

Representation of the People
Act 1969

Voting age lowered to 18

the age of 21 and increasing the pool of male voters in 1918 to 12.9 million.
The Act also granted servicemen aged 19 or over the right to vote in the 1918
election.

Voting rights for women
The Act is better known for giving women the right to vote. Women over
the age of 30 were granted voting rights, but still had to satisfy the property
qualification that had previously applied to male voters. This resulted in 8.5
million women gaining voting rights, and meant that in 1918 they represented
about 43% of the total electorate.
Had women been granted voting rights on the same basis as men in 1918,
they would have constituted the majority of the electorate. It is suggested that
this was a key factor in withholding equal voting rights until 1928.
The Representation of the People (Equal Franchise) Act 1928
equalised voting ages at 21 and removed the property qualification for female
voters. The 1928 Act increased the number of women eligible to vote by a
further 5 million, with the result that in the 1929 election women formed the
majority of the electorate (52.7%) (Table 1).

The right to stand
At the same time as women were granted the right to vote, legislation was
introduced enabling them to stand in elections for Parliament (over the age of
21). The Parliament (Qualification of Women) Act 1918 (said to be the shortest
UK Act of Parliament) stated:

‘

’

A woman shall not be disqualified by sex or marriage for being elected to
or sitting or voting as a Member of the Commons House of Parliament.

9
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Figure 3 Percentage
of female solicitors

In the December 1918 election, 17 women stood as candidates for Parliament.
The only woman to be elected was Constance Markievicz, who stood as a Sinn
Féin candidate and who chose not to take her seat as a protest against British
rule in Ireland. The first female MP to take her seat was Nancy Astor, who won a
by-election in 1919. The first woman to be appointed a government minister was
Margaret Bondfield, who became minister of labour in 1929.
It was another 40 years before women became eligible to sit in the House of
Lords under the Life Peerages Act 1958. Current figures show that a quarter
(24%) of peers in the House of Lords are women compared to 32% of MPs in
the House of Commons following the 2017 general election.
It is now nearly 50 years since the voting age was lowered to 18 and there
is an ongoing debate about reducing the age to include 16- and 17-year-olds.
On current figures this would increase the electorate by 1.5 million (2.9% of
the voting population). Since 2002 there have been six attempts to introduce
legislation to lower the voting age using private members’ bills (three in the
Commons and three in the Lords), and numerous inquiries and reports on
the issue. In 2014 16- and 17-year-olds in Scotland were given a vote in the
referendum on independence for Scotland but the same opportunity was not
extended to young people in the 2016 EU referendum. The debate looks likely
to continue and it is worth reading the House of Commons briefing paper on
the issue: www.tinyurl.com/SN01747
The Sex Disqualification (Removal)
Act 1919 compelled the legal
profession to admit women
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Prior to 1919, women were excluded from
entering either branch of the legal professions.
Several attempts had been made to challenge
this restriction, including four women involved
in the case of Bebb v Law Society (1914). The case
confirmed that the Solicitors Act 1843 governing
entry to the profession was a barrier to women
qualifying as solicitors (see A-level L aw R eview, Vol.
10, No. 1, pp. 30–31).
The Sex Disqualification (Removal) Act 1919
compelled the legal profession to admit women
and also meant that women could serve as
magistrates and jurors for the first time. Section 1
of the Act stated:

‘

A person shall not be disqualified by sex or
marriage from the exercise of any public
function, or from being appointed to or
holding any civil post…or from entering any
civil profession or vocation.

 ’

As a result of this Act, the first women qualified
as solicitors and barristers in 1922. The first four
women to pass the solicitors’ examinations were
Maud Crofts, Carrie Morrison, Mary Pickup and
Mary Sykes, and the first to complete her training
was Carrie Morrison. In the same year, the first
woman to qualify as a barrister was Ivy Williams.
She opted to go into academia, so the first female
barrister to practise was Helena Normanton. These
female pioneers are being celebrated by the First
One Hundred Years project (www.first100years.
org.uk), which aims to highlight the achievements
of women in law since 1919.

Diversity today
The lifting of the barriers preventing women from
entering the legal professions marked the beginning
of a process of gradual change in both the
composition of lawyers and the judiciary. As can
be seen from Figures 1–3, the numbers of women
entering the legal profession increased rapidly after
the 1960s, which coincided with the expansion of
universities and the growth in the legal profession.
It is worth noting that in 1970 there were only
20,000 solicitors and 2,000 barristers. In 1976 there
were only 800 law graduates — today there are over
19,000 law graduates each year.
The pace of change has accelerated in recent
years to a point where some 65% of students
studying law at university are now women, and
35.7% of students are from black and minority
ethnic groups (BAME).
The latest figures show that 48.8% of the
133,367 solicitors in England and Wales are
women, and that they make up 63% of newly
qualified solicitors. The figures for women
barristers show a slower pace of change. Some
A-level Law Review September 2017
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36% of 15,899 barristers are women and 13% of
Queen’s Counsel (from a total of 1,574), and
6.3% BAME.
There is now much debate about the remaining
disparities in the legal profession. Although there
is almost parity in terms of the proportion of
women solicitors, there remain issues concerning
the proportion of women becoming partners in
law firms. Between 1995 and 2016 the number of
women partners doubled to 29% (Table 2) but in
the top firms (known as the ‘Magic Circle’) the
figure remains less than 20%.
In terms of social composition, more than 50%
of solicitors are from the first generation in their
family to attend university. However, more than
a quarter (27.4%) attended fee-paying schools,
compared to 7% of society as a whole. In relation
to trainee (pupil) barristers, figures show that 40%
attended fee-paying schools, and 35% attended the
universities of Oxford or Cambridge. In 70% of

Table 2 Representation in 2016

Solicitors

Partners

Barristers

Women

48.8%

29%

36%

BAME

14.2%

11%

12%

cases, one or both of their parents are educated to
degree level.
In conclusion, these three Acts are important
landmarks in progress towards a fairer and
more equal society. They provide an interesting
perspective on how things have changed in the
last century, and how the pace of progress has
accelerated in recent years.
Giles Bayliss is head of law at
Queen Elizabeth Sixth Form College,
Darlington, and a member of the A-level
L aw Review editorial board.
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examination focus

Multiple-choice
practice questions
Courts and claimants
Use these questions to help
you prepare for your AQA
multiple-choice exam
1 Which one of the following statements
about delegated legislation is false?
a Forms of delegated legislation include
Orders in Council, regulations and
by-laws
b The enabling provision of an Act
of Parliament allows for delegated
legislation to be created
c There are fewer pieces of delegated
legislation created than Acts of Parliament during the parliamentary year
d Delegated legislation may be laid
before Parliament under the negative
resolution procedure or the affirmative
resolution procedure
www.hoddereducation.co.uk/lawreview
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2 In criminal proceedings for indictable
offences, which court hears the trial?
a Magistrates’ Court
b Crown Court
c Queen’s Bench Division
d Supreme Court
3 Which form of alternative dispute
resolution involves referring a matter to a
mutually agreed third party and accepting
its decision?
a Conciliation
c Mediation
b Arbitration
d Negotiation
4 If a claimant is seeking damages for future
loss of earnings, which category of tort
damages is under consideration?
a Special damages
b General non-pecuniary damages
c Exemplary damages
d General pecuniary damages

5 In the law of tort, which maxim means
‘the thing speaks for itself’ and presumes
that, unless the defendant can prove
otherwise, liability will attach to the
defendant?
a Res ipsa loquitur
b Contributory negligence
c Ex turpi causa
d Vicarious liability

LawReviewExtras
Check your answers at
www.hoddereducation.co.uk/
lawreviewextras

Andrew Mitchell
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examination focus

Types of

delegated
legislation
Ian Yule explains how delegated legislation works and why it is needed

Exam focus
This ‘Examination focus’ is relevant to AQA
A-level 7162 Unit 3.1 and OCR H415
Unit 2.

The Road Traffic Act 1988
covers the permitted types
of motorcycle helmet

D

elegated legislation (secondary
legislation) is law that is not
made by Parliament but with
its authority. Parliament does not have
the time or resources to make all the
law needed in society and there are
often circumstances in which it is more
convenient for Parliament to delegate
the responsibility to others. A topical
example lies in the powers that will
be given to government ministers in
the Great Repeal Bill that is intended
to incorporate existing EU law into UK
law. These ministers will then be able
to amend certain laws without primary
legislation (i.e. Acts of Parliament).

Mechanisms and types
Enabling Act
Authority is usually given in a parent Act
of Parliament known as an enabling
Act. This Act, while it creates the main
framework of the law, will then delegate
the powers to others — most commonly
government ministers — to make more
detailed law or to update the law.
The following are examples of
enabling Acts:
■■ The Local Government Act 1972
allows local authorities such as district
and county councils to make by-laws.
■■ The Road Traffic Act 1988 gives
ministers the authority to make detailed
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regulations, for example in s.17 to specify
the types of crash helmet to be worn by
motorcyclists.
■■ The Access to Justice Act 1999 gives
the Lord Chancellor wide powers to alter
aspects of the system of state funding for
legal cases.
■■ The Disability Discrimination Act
1995 gives ministers power to make
detailed regulations on issues like access
by disabled people to transport, e.g.
s.46 of the Act gives power to make
regulations aimed at making it easier for
disabled people to get on and off trains.

Orders in Council
These are the most formal type of
delegated legislation and these enable
the government to make law in the name

of the queen, through the Privy Council
(a committee consisting of current and
former cabinet ministers and other senior
politicians).
Orders in Council can be used for a
wide variety of purposes, for example
the regulation of certain professional
bodies such as the British Medical
Association or universities. They are used
when an ordinary statutory instrument
(see below) would be inappropriate,
for example where it affects the
constitution by extending legislation
to the Channel Islands or where it
transfers responsibilities between
government departments. An example
of this is the Transfer of Function
(International Development) Order
1997, which transferred responsibility
for international development from the
Foreign and Commonwealth Office
to the Department of International
Development.
Orders in Council are also used to
transfer powers from ministers of the
UK government to those of the devolved
assembles. Examples of these are the
Scotland Act 1998 (Transfer of Functions
to the Scottish Ministers etc.) Order 1999
and the National Assembly of Wales
(Transfer of Functions) Order 1999.
An important use of Orders in
Council occurs in times of emergency
or when Parliament is not sitting. The
Civil Contingencies Act 2004 allows
the queen and Privy Council to make an
Order in Council. These powers were
used during the foot and mouth crisis
of 2001, when decisions needed to be
made quickly to try to prevent the spread
A-level Law Review September 2017
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of the disease, and they were also used
during the fuel crisis of 2000.
Orders in Council are also used to
bring statutes into operation and perhaps
their widest use is under s.2(2) of the
European Communities Act 1972 to
give effect to provisions of the European
Union that do not have direct effect.

Statutory instruments
Acts of Parliament often confer powers
on ministers to make more detailed
orders, rules or regulations by means
of statutory instruments. The scope of
these powers varies greatly, from the
technical (e.g. to vary the dates on which
different provisions of an Act will come
into force, to change the levels of fines
or penalties for offences, or to make
consequential and transitional provisions)
to much wider powers such as filling
out the broad provisions in Acts. Often,
Acts only contain a broad framework
and statutory instruments are used to
provide the necessary detail that would
be considered too complex to include in
the body of an Act.
For example, the Regulation of
Investigatory Powers Act 2000
allows certain public bodies to carry
out undercover surveillance, but does
not detail who these public bodies
are or who within them can authorise
such surveillance. This was done in a
statutory instrument passed in 2003,
the Regulation of Investigatory Powers
(Directed Surveillance and Covert Human
Intelligence Sources) Order 2003, and
in the future if new public agencies
need to be added to the list, this can be
easily done through another statutory
instrument.
Statutory instruments are also
issued to fix fees or charges, or for the
varying of financial limits. For example,
the Gaming Act 1968 required that
the total amount paid out to bingo
competitors should not exceed by more
than £250 the total stake money paid
in any one week, but gives the home
secretary power to vary that amount by
order. In 1975 the limit was raised to
£400 using the Gaming Act (Variation of
Monetary Limits and Fees) Order 1975.
Statutory instruments are usually
published in the form of regulations. The
number of these fluctuates greatly from
year to year: in 2014 there was a total of
www.hoddereducation.co.uk/lawreview
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The Disability Discrimination Act 1995
allows ministers to regulate on improved
access to public transport for disabled
people

3,485 whereas in 2016 the number fell
to 1,242. Go to www.legislation.gov.
uk/new to find out how many statutory
instruments are passed in any one year
and to get details of these. Also use this
website to understand how wide and
varied statutory instruments are.
Regulations allow the updating of
primary legislation and the adaptation
of the law to changing circumstances.
A recent example is the Health and
Safety and Nuclear (Fees) Regulations
2016, made by the secretary of state
in relation to measures relating to the
control and regulation of genetically
modified organisms and biocides. The
exercise of these powers was conferred
by the European Communities Act 1972,
and relevant sections of the Health
and Safety at Work Act 1974 and the
Energy Act 2013. Statutory instruments
are also used to bring an Act of
Parliament, or parts of it, into effect by
means of a commencement order, e.g.
the Scotland Act 2016 (Commencement
No. 3) Regulations 2016.

By-laws
Parliament has given local authorities and
other public bodies the right to make
law in certain areas. Local authorities
such as county councils, district councils

and parish councils can make by-laws to
cover such things as parking restrictions
(e.g. regulations restricting parking
in certain streets through residents’
permits) and banning the drinking of
alcohol in specified public places.
Public corporations and certain
companies can also make by-laws to
help enforce rules concerning public
behaviour, such as the ban on smoking
on the London Underground, or the
National Trust Act 1907 under which
the National Trust has power to make
by-laws affecting its property. Another
example is the central London congestion
charge introduced by Ken Livingstone.
All by-laws must be approved by the
relevant government minister.
Professional regulations, such as
those under the Solicitors Act 1974
empowering the Law Society to regulate
the conduct of its members, are another
type of delegated legislation.

Ian Yule is a retired lecturer in law
and examiner, and chairman of the
A-level L aw Review editorial board.
He is co-author of an AQA AS
Law textbook and Student Guides
(www.hoddereducation.co.uk).
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Any unwanted touching
can amount to battery

Informed
consent and the
tort of battery
Jacqui de Silva

Jacqui de Silva explains the law around consent and medical procedures,
including the Bolam and patient-centred tests

Exam focus
This article is relevant to AQA A-level 7162 Paper 2
and OCR A-level H415 Unit 1.

T

he tort of battery is the intentional
application of unlawful force to another
person. Battery is actionable per se, which
means that the claimant is not required to
demonstrate that the defendant did in fact cause
actual harm. Any unwanted physical touching
can amount to a battery, and it does not matter
why the touching occurred. Once battery has been
established, it may be possible for defendants to
demonstrate excuses for their actions. This can be
by establishing that the claimant has in fact validly
consented to the battery. Consent is expressed in the
maxim volenti non fit injuria: no harm can be done
to a willing person. Disputes relating to consent
often occur in the context of medical treatment.
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What is valid consent?
A competent adult has the right to make a decision
whether or not to undergo medical treatment, and
a physician who performs a medical procedure
without the patient’s express consent will be liable
for battery. However, the physician does have a
duty to preserve the life and health of the patient
should it become necessary where the patient has
been rendered unable to consent because they are,
for example, unconscious. This leaves us with the
question of what is valid consent?
Consider Chatteron v Gerson (1981). Here the
claimant underwent an operation to reduce
the severe pain she was suffering in her groin.
Following the operation she completely lost
sensation in her right leg and claimed that her
consent to the operation was not valid, as she
hadn’t been fully informed of the risk involved in
the surgery. The court disagreed, ruling that she
understood the ‘broad nature of the operation’ and
her consent was therefore valid. However, in Chester
A-level Law Review September 2017
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v Afshar (2004) the trial judge found that in failing
to warn Chester of a 1–2% risk that her condition
may worsen, the physician had breached the duty
owed to her.

Informed consent?
But does the patient’s consent have to be
‘informed’? In Sidaway v Board of Governors of the
Bethlem Royal Hospital (1985) a physician failed to
disclose to the patient a 1–2% risk of damage to the
spinal column and nerve roots occurring during a
medical procedure on her back. As a consequence
of the procedure, the claimant was severely
disabled and sought to claim damages relying on
the alleged failure of the physician to disclose or
explain to her the inherent risks.
It was found that when refraining from
informing her of the risk, the physician was
following a practice at that time which was accepted
as proper by a responsible body of skilled and
experienced surgeons. The decision was formulated
upon the Bolam test supplied by Bolam v Friern
Hospital Management Committee (1957):
the standard of care was that of the ordinary
skilled man exercising and professing to have
that special skill and that a surgeon was not
negligent if he acted in accordance with the
practice accepted at the time as proper by a
responsible body of medical opinion.

Abandoning Bolam
However, a decision by the Supreme Court in
Montgomery v Lanarkshire Health Board (2015)
departed from Sidaway v Bethlem Royal Hospital and
www.hoddereducation.co.uk/lawreview
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the Bolam test. The Supreme Court in Montgomery
ruled that the physician’s disclosure of risk should
be judged by reference to the risks to which a
reasonable patient (an objective test) and one in
the particular circumstances of that particular
patient (a subjective test) would be likely to attach
significance, and so would need or want to know
about before deciding whether to consent or not.
This is the patient-centred test.
In Montgomery the claimant was a mother who
sought damages when her infant son suffered
severe and continuing injuries at the time of
his birth. The claimant argued that she would
have opted for an elective caesarean section
had she been properly advised of the risk of
injury occurring to her baby in her particular
circumstances. Appeal to the Supreme Court was
granted following an initial ruling that the failure
by the physician to warn her of the risks involved
did not amount to a breach of her duty of care, the
view being taken that the physician was acting in
line with a responsible body of medical opinion
(the Bolam test).
The Supreme Court ruled that a physician has a
duty to take reasonable care to ensure that the patient
is informed about any material risks involved in
the recommended treatment and of any reasonable
alternative treatments. In order for patients to decide
which treatments to undergo, if any, they must be
in possession of sufficient information to enable an
informed decision to be made.

In Montgomery the
claimant argued that
she would not have
opted for a caesarean
section if she had been
properly advised of
the risk of injury to
her baby

Jacqui de Silva is a non-practising solicitor.
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compare and contrast

Andrew Mitchell explains
the difference between two
forms of European law and
examines how they will be
affected by the UK leaving
the European Union

EU
law

vs

European Union law
Source

Impacts

EU law is created by the institutions of the European
Union (Commission, Council of Ministers, European
Parliament and European Court of Justice) and builds
on the body of European Community law that flowed
from the founding legal and institutional rules in the
1957 Treaty of Rome.

EU law will prevail over UK law in the event of
a dispute, thus undermining the sovereignty of
Parliament to make laws contrary to its rules. In
the most high-profile example, Parliament had
to set aside one of its own Acts of Parliament —
the Merchant Shipping Act 1988 — when the
European Court of Justice found that it breached
European Union law (the Factortame case, 1991).

The UK Parliament passed the European
Communities Act 1972 to join the organisation
that we now know as the European Union, and it
became a member state in January 1973. The 1972
Act accepted the primacy of European Union law and
provided that such law could be directly applicable in
the UK where clear and precise.

Interpretation and
enforcement
EU law is interpreted and enforced by the European
Court of Justice, based in Luxembourg. It hears cases
referred by the institutions of the European Union and
by national courts.
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Impact of Brexit
Following the result of a referendum in June 2016,
the UK government committed to withdrawing from
the European Union and has initiated Article 50 of
the Treaty of Lisbon to begin this process. In due
course, Parliament will seek to regain its sovereignty
by passing legislation to repeal EU rules that are
currently embedded in English law. The withdrawal
process will be lengthy and complex, and depending
on the outcome of negotiations may still require the
UK to observe EU laws and accept the judgements of
the European Court of Justice.
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European human
rights law
EUROPEAN COURT OF HUMAN RIGHTS

COUR EUROPÉENNE DES DROITS DE L’HOMME

vs

European human rights law
Source

Impacts

The European Convention on Human Rights (ECHR)
was developed in 1950 by a body called the Council
of Europe to protect the fundamental rights and
freedoms of citizens and as a safeguard against the
crimes against humanity that had been seen during
the Second World War. The Council of Europe is not
an institution of the EU, and European human rights
law does not derive from EU sources of law. It has,
however, become an influence on European Union
law, with the ECHR now forming part of the European
Union’s Charter of Fundamental Rights.

By contrast with EU law, convention rights will not automatically prevail over UK law,
even if upheld by the European Court of Human Rights (as illustrated by the issue of
voting rights for prisoners, which the UK currently refuses to accept).

The UK Parliament passed the Human Rights Act
1998 (HRA) to incorporate the ECHR into national
law, with the articles of the convention detailed in
Schedule 1 of the HRA.

Interpretation and
enforcement
The ECHR is interpreted and enforced by the European
Court of Human Rights in Strasbourg. UK citizens have
been able to complain to this court about violations
of human rights since 1966. The HRA enables
national courts to enforce convention rights, though
dissatisfied claimants may still take an appeal to the
European Court on Human Rights.

LawReviewExtras
Download this poster at
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HRA s.3 requires courts to interpret parliamentary legislation ‘so far as it is possible
to do so’ to achieve compatibility with convention rights, and at s.4 judges can make
a ‘declaration of incompatibility’ if they find an Act of Parliament breaches human
rights. In the latter case, the government in Parliament can choose whether to make
changes to the legislation to achieve compatibility or to opt out (derogate) from
convention rights.
In theory, the HRA respects parliamentary sovereignty but, in practice, sovereignty
may be undermined by practical politics, as the government in Parliament will
come under considerable pressure to change the law. See, for example, A & Others
v Secretary of State for the Home Department (2004), a decision that forced the
government to change its approach to anti-terrorism legislation.

Impact of Brexit
As European human rights law does not derive from
EU law, it will not be affected by Brexit. However,
if the government further pursues the principle of
‘taking back sovereignty’, it may focus its sights on
European human rights law. The Conservative Party
has argued for some time that the HRA should be
replaced by a British bill of rights, and it is easy to
imagine how this proposal might gain momentum in
post-Brexit Britain.

Andrew Mitchell is head of law at Kingsbury
High School, London, and a member of the
A-level L aw Review editorial board.
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Becoming

 a barrister

Peter Blood

In looking at the training and role of barristers, Peter Blood explains a topic
where change is constant and textbooks are not always up to date

Exam focus
This article is relevant to AQA AS 7161 and A-level
7162, OCR AS H015 and A-level H415, WJEC AS
and A-level, and WJEC Eduqas AS and A-level.

T
■■
■■
■■

here are three stages that must be completed
in order to qualify as a barrister in England
and Wales:
academic stage
vocational stage
professional stage

Academic stage
The aim of the academic stage is to provide
students with the legal knowledge they need in
order to undertake the vocational stage. It must
be completed prior to the commencement of the
vocational stage, and involves either gaining a
qualifying law degree at minimum 2.2 level or
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gaining a non-law degree at minimum 2.2 level plus
successfully completing a course leading to either
the Common Professional Examination (CPE) or an
approved Graduate Diploma in Law (GDL).
The length of time taken to complete the
academic stage depends on which route is taken
and whether study is full or part time. Students
who choose the law degree route will usually
undertake a 3-year full-time university course,
although this can be shortened by 1 year thanks
to the introduction in recent years of 2-year
accelerated LLB courses. Those who choose the
non-law degree route will usually undertake 4 years
of full-time study — 3 for their degree and 1 for
the CPE or GDL. Part-time courses are available for
both routes, in which case the length of study will
be increased to at least 5 years for the law degree
route and 7 years for the non-law degree route.

Vocational stage
The aim of the second stage is to ensure that
students acquire the specialised skills, knowledge
A-level Law Review September 2017
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of procedure and evidence, attitudes and
competence to prepare them for the professional
stage of their training. It must be completed prior
to commencement of the professional stage, and
involves:
■■ passing the Bar Course Aptitude Test, a
computer-based test aimed at ensuring that those
undertaking the BPTC (see below) have the
aptitude to succeed on that course
■■ being admitted as a student member to one of
the four Inns of Court (either Lincoln’s Inn, Gray’s
Inn, Middle Temple or Inner Temple)
■■ successfully completing the Bar Professional
Training Course (BPTC), which lasts one academic
year if done full time and two if done part time
■■ being called to the Bar by the student’s Inn,
at which point the student is awarded the title
barrister but does not receive the right to practise as
such in England and Wales, as this is not awarded
until completion of the professional stage
In addition to the above, all students wishing
to be called to the Bar must, before being called,
complete at least 12 of their respective Inn’s
‘qualifying sessions’. These are a mixture of:
■■ dining in the hall of the Inn
■■ lectures
■■ advocacy workshops
■■ residential weekends
The qualifying sessions are intended to provide
students with opportunities to learn more about
the Bar as a profession and to meet other BPTC
students and senior members of the Inn. Most
students complete their qualifying sessions while
doing the BPTC.

Professional stage
The final stage of qualifying as a barrister involves
the completion of pupillage: a 12-month period
during which pupil-barristers gain practical
training under the supervision of an experienced
barrister.
Pupillage is divided into two parts: a nonpractising 6 months followed by a practising 6
months. Pupil-barristers must also complete two
courses: the Pupils’ Advocacy Course during the
first 6 months and the Practice Management
Course during the second 6 months. Pupils must
be paid no less than £12,000 per annum, plus
reasonable travel expenses as appropriate.

Future changes
In March 2017 the Bar Standards Board (BSB) —
the body that regulates barristers in England and
Wales — announced that it would be introducing
changes to the education and training requirements
for prospective barristers. According to the
announcement, the new system will retain the
academic, vocational and professional stages of the
www.hoddereducation.co.uk/lawreview
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current system, but ‘changes are planned, especially
to the vocational stage’.
The Policy Statement that accompanied the
announcement makes clear that these changes
will focus on making the BPTC ‘a less risky and
more valuable investment (both financially and
personally) for those who undertake it’. This
reflects a widespread belief that, in the words of
the Bar Council (the body that represents most
barristers in England and Wales — in effect, their
trade union), that:

‘ 
‘

the current authorised BPTC model…leads to
too many people wasting too much money
paying for expensive courses which in most
cases do not lead either to employment or to
a tenancy.

’

The BSB statement does not say what changes
will be made to the BPTC, preferring instead to
leave it to current and new potential BPTC course
providers to come forward with new ways of
structuring the BPTC that meet the criticisms of the
current model:
As the licences of current [BPTC] course
providers expire in 2018 and 2019 and as
new potential course providers prepare
to come forward, we shall be considering
their proposals against our four key criteria
of flexibility, accessibility, affordability and
sustaining high standards.

Role of barristers

 ’

There are approximately 16,000 practising barristers
in England and Wales, collectively making up what
is known as ‘the Bar’. Of these, some 13,000 —
the independent Bar — work as self-employed
sole traders in private practice, operating out of
barristers’ chambers, most of which are in London.
The remaining 3,000 — the employed Bar — work
as employees of, for example, the Government
Legal Service or the Crown Prosecution Service.
Those barristers who make up the independent
Bar are first and foremost specialists in courtroom
advocacy, i.e. in representing and speaking
on behalf of others in court cases, including
making oral submissions and examining and
cross-examining witnesses. As expert advocates,
barristers appear in all types of cases and in all
types and levels of courts, though usually not in
the lowest levels of courts such as Magistrates’
Courts. Increasingly they appear not only in
court but also in tribunals, disciplinary hearings,
arbitrations, alternative dispute resolution and
public and private inquiries.
In addition to advocacy in court, barristers also
provide specialist legal advice on cases which may
or may not be litigious (i.e. involve going to court).
Where cases are litigious, barristers provide advice
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both before the case comes to court and while it is
before the courts. This can involve:
■■ advising on the preparation of the case and on
the legal issues that it may raise
■■ advising on strategy at all stages of the court
process
■■ drafting documents necessary to carrying
forward the court process
■■ advising on the selection of witnesses, including
expert witnesses

Direct Access
Barristers used to have a virtual monopoly on
advocacy in the superior courts but since 1990
they have had to share this aspect of their role with
suitably qualified solicitors.
In the past the public could not hire barristers
directly but had to go through a solicitor. This
meant that in any case in which a barrister was
involved there was also a solicitor, and it was that
solicitor, not the lay client, who selected, hired and
paid the barrister. However, in 2004 the rules were
relaxed and the Public Access Scheme (also called
‘Direct Access’) was established. Under this scheme,
any barrister who wishes to register with the
scheme can accept work directly from a layperson
without involving a solicitor.
However, the scheme does not get round the
fact that there are limits on the types of work
that a barrister can do, notably in the conduct of
litigation, and so there will still be some situations
in which a member of the public will need to
instruct a solicitor or another intermediary as well
as a barrister.
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Barristers at work
A select number of senior barristers become
Queen’s Counsel (known as QCs or ‘silks’). The
status is awarded by the Lord Chancellor on the
recommendation of a panel representing both the
Bar and solicitors (solicitors are now also eligible
to become QCs) and is a mark of outstanding
ability. QCs are normally instructed in only the
most serious or complex cases. Until 1977, if a QC
appeared in a case, they had to be accompanied by
a barrister, in which case the QC was known as a
‘leader’ and the barrister as a ‘junior’, but this rule
has now been abolished. Being a QC is often a step
along the road to becoming a senior judge.
It used to be the case that members of the
independent Bar had to practise as self-employed
sole traders in private practice. However, as a result
of the Legal Services Act 2007 it is now possible
for barristers to set up or work for alternative
business structures (ABSs), i.e. bodies owned and
managed jointly by lawyers and non-lawyers. To date
the independent Bar has largely avoided ABSs and
preferred to continue practising in the traditional
way, doubtless because it fears compromising its
independence. But it is possible that as younger
entrants join the profession, and the pressure to find
new income streams increases following the cuts in
legal aid, ABSs may become more popular.
Peter Blood is a former barrister who teaches
law for the Workers’ Educational Association in
Sussex, Surrey and Kent, and is a member of the
A-level L aw Review editorial board.
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Adler used the golden
rule to determine that
the law against being
‘in the vicinity’ of a
Royal Air Force base
included the area
inside the base itself

Statutory

interpretation
Although Parliament is supreme and can pass any law it likes, judges have
to interpret those laws in practice. Sally Russell explains the methods they
use to interpret Acts of Parliament

Exam focus
This article is relevant to AQA A-level 7162 Unit 3.1
and OCR A-level H415 Unit 2.

T

here are various approaches for judges to
take when interpreting Acts of Parliament
(statutes), referred to as rules of statutory
interpretation. There are three main reasons why
statutes need interpreting:
■■ The language is ambiguous or obscure (as in the
Offences Against the Person Act 1861).
■■ The situation is new, e.g. the Act doesn’t cover
something because technology has moved on.
■■ The Act is badly drafted, so it is not clear what
it covers.

Literal rule
The traditional approach is to take the words of
an Act literally. The literal rule was used in Fisher
v Bell (1961), where a shopkeeper who displayed a
flick-knife in the window was found not guilty of
offering it for sale. It was an offence under the
Restriction of Offensive Weapons
Act 1959 to ‘offer for sale’ such
weapons. The words ‘offer for sale’
www.hoddereducation.co.uk/lawreview
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Sally Russell

were interpreted strictly under contract law, and in
contractual terms, goods in a shop window display
are not an offer. Lord Parker said:

‘

’

in those circumstances I, for my part, though I
confess reluctantly, am driven to the conclusion
that no offence was here committed.

In Whiteley v Chappell (1868), an Act made it an
offence to impersonate any person entitled to vote.
D tried to vote by impersonating a dead man. The
literal rule was applied, and as a dead man is not
entitled to vote he was acquitted.
In the 1997 Times Law Awards ceremony,
Lord Mackay (then Lord Chancellor) said:

‘

The duty of the judge is to apply the law as
he finds it, not to seek to rectify perceived
inadequacies by the use
of creative interpretation.

’

Did the literal rule
lead to an absurdity
in Fisher?
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Exam tip

being offered for sale, which most people would
take as being displayed in a shop window.

When giving case examples of how interpretation
works, you need to be clear about what the judge is
doing. This means highlighting the words in the Act
that are being interpreted and showing how the way
they were interpreted affected the result.

Purposive approach

However, use of the literal approach can be
problematic. The decisions in Fisher and Whiteley
cannot be said to be giving effect to what
Parliament meant to achieve when passing the Acts.

Golden rule
The golden rule can be used where use of the literal
rule would lead to absurdity. An example is Adler
v George (1964), where an Act provided that it was
an offence to obstruct a member of the RAF ‘in
the vicinity’ of a prohibited place. D argued that
as he was at the RAF station he could not be in the
vicinity of it. Lord Parker said it would be absurd
to read the words ‘in the vicinity’ of a place as
excluding the place itself, so he was found guilty.
In Fisher Lord Parker used the literal rule ‘with
reluctance’, but could have chosen the golden rule,
as he did here (the cases had the same judge). It is
arguable that the result was as absurd in Whiteley,
so the golden rule would have better given effect to
Parliament’s intentions in both cases.

Mischief rule

The purposive approach develops the mischief
rule and is favoured by more progressive judges.
Using this rule, judges try to interpret an Act to
give effect to Parliament’s purpose in passing it. To
do this they look at the spirit, rather than the strict
letter, of the law. By referring to the Act as a whole
and often looking at the debates in Parliament
during the passing of an Act, the aim is to give
effect to what Parliament intended. It can mitigate
the strictness of the literal rule, and allows more
flexibility.
In Pepper v Hart (1992) Lord Griffiths said:

‘ 

the days have long passed when the courts
adopted a strict constructionist view of
interpretation.

’

This case established the principle that judges
can look at Hansard (reports of parliamentary
debates), as long as the statements relied on are
clear. Lord Mackay said: ‘the time has come to
relax the rule prohibiting the courts from referring
to parliamentary material as an aid to statutory
construction.’
Although Fisher v Bell could have benefited
from the purposive approach, it has its critics. It
is argued that judges may put their own values on
what they think Parliament’s purpose was. This

The mischief rule is more flexible. This looks at
the law before the Act and what wrongdoing or
‘mischief’ Parliament was trying to remedy, and
interprets the Act accordingly.
An example is Smith v Hughes (1960). The Street
Offences Act 1959 prohibited soliciting in the
street or public place and a prostitute who was
charged under the Act argued that she was in her
window, so not in a public place. Lord Parker said
that the Act was intended to clean up the streets
and that ‘it can matter little whether the prostitute
is soliciting while in the street or is standing in a
doorway or on a balcony, or at a window’. She was
therefore found guilty.
This case was followed in a slightly different
context in Eastbourne BC v Stirling (2000). The
mischief rule was used when interpreting the words
‘plying for hire in any street’ in a statute regulating
taxis. Here the ‘mischief’ to be avoided was offering
taxi services in public without a licence to do this.
The Court of Appeal (CA) held that a driver is plying
for hire in the street if their vehicle is positioned so
that it is in public view from the street, very much
like the prostitute in Smith v Hughes.
Again, Fisher v Bell could have benefited from
the use of this approach because the Act seems to
have intended to prevent the ‘mischief’ of weapons
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Table 1 Summary of rules and approaches

Rule

Explanation

Case example

What words were interpreted?

Literal rule

Judges must follow the words of an Act
strictly

Fisher v Bell

‘offer for sale’

Golden rule

Allows the literal rule to be avoided where
it would lead to absurdity

Adler v George

‘in the vicinity of’

Mischief rule

Judges try to interpret the Act to avoid
the mischief

Smith v
Hughes

‘in a public place’

Purposive
approach

Judges try to interpret the Act to give
effect to Parliament’s purpose in passing it

Clinton

‘in the circumstances’

is particularly true when interpreting an old Act
— it is difficult for judges to know what Members
of Parliament were thinking when the Offences
against the Person Act 1861 was passed.
However, the purposive approach works where
Parliament’s intentions are clear. In MB v SS for
Work and Pensions (2014), a transgender woman
claimed entitlement to a state pension at 60.
Under the Gender Recognition Act 2004 the
acquired gender would not be recognised without
a gender recognition certificate, which could only
be obtained if any marriage had been annulled.
For religious reasons the woman had remained
married. In rejecting the claim, the CA held that
the Act clearly intended to provide comprehensive
guidance on how gender reassignment would be
recognised and that the certificate was an absolute
condition of the acquired gender being recognised.

The purposive approach found favour among
judges during the UK’s time as a member of the
European Union. This is because EU law is based
on the spirit (or ‘purpose’) of the European treaties
rather than their precise words. UK courts had to
apply EU law, so UK judges used this approach
more in recent years.

Internal and external aids
The use of Hansard is an external aid (or extrinsic
aid) to interpretation. Internal aids (intrinsic aids)
come from within the Act itself, e.g. using other
sections of it to interpret one part.
Examples of both types of aid can be seen in
Clinton (2012). When interpreting a section of the
Coroners and Justice Act 2009, the CA considered
the purpose of the Act as a whole and also referred
to the parliamentary debates during the passing
of it. The Act provides a defence of loss of control
under certain circumstances. The CA decided that
although the Act excludes sexual infidelity as a
qualifying trigger for the loss of control, it could be
included when referring to the circumstances.
Other extrinsic aids are dictionaries (mainly
useful with the literal rule) and the Interpretation
Act 1978, which lays down some general rules, e.g.
that singulars include plurals and ‘male’ includes
females. Also useful are Law Commission reports,
as often a statute is based on a report put forward
by the Law Commission suggesting proposals
for reform.
A final approach to interpretation dates from
October 2000, when the Human Rights Act
1998 (HRA) came into force. Section 3 of the HRA
says judges must interpret UK law in a way that
is compatible with the European Convention on
Human Rights, so far as it is possible to do so. Note
that this is nothing to do with membership of the
EU but is a separate issue based on the Convention,
which we signed in 1950 but did not make part of
domestic law until 1998.
Sally Russell is an experienced teacher, author
and examiner.
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Craig Beauman

Duress by

Exam focus
As well as covering the 2018 OCR G154 Special
Study topic, this article is relevant to AQA A-level
7162 Paper 1 and OCR A-level H415 Unit 1.

threats ‘
2018 OCR G154
Special Study topic
Is the defence of duress by threats a concession to human
frailty, or an excuse for cowards?

T

he common law allows a defence of duress by threat. Rarely used
historically, the defence has become more relied upon and debated
in the last 50 years. In allowing such a defence, the law has conceded
that, with the exception of murder and attempted murder, crimes committed
under the threat of imminent death or serious bodily harm may, in certain
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circumstances, lead to the acquittal of the
defendant. In Lynch (1975) Lord Morris said
in relation to the defence:

 ’

It is proper that any rational system of law
should take fully into account the standards of
honest and reasonable men.

The justification seems obvious, but a balance
of legitimacy must be struck. In Valderrama-Vega
(1985) the Court of Appeal stated that the defence
could be raised by the defendant, as he had been
threatened with physical violence while being
forced to commit offences in relation to drugs. He
was not, however, able to use the defence if only
other, lesser, pressures were operating solely at the
same time.

How the defence works
With duress by threat, the defendant (D) is not
denying having carried out the actus reus of the
offence, nor is there any denial of mens rea. Instead,
D is arguing that their actions were involuntary
given the threats. Therefore, the defence operates
differently from, for example, intoxication or acting
in self-defence.
A-level Law Review September 2017
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The defence, in its purest form, operates where
D is threatened by X that unless D carries out
a crime, X will kill or seriously injure him, and
where D couldn’t have been expected to resist the
threat. However, the common law does not allow
an unrestrained defence. Attempts by the courts to
modify the defence’s operation have led to a mix of
pragmatic principles through decisions dictated by
policy and judicial outrage:

The seriousness of the threat
In Hudson (1971) the court stressed that the threat
must be for ‘death or serious bodily harm’. Nothing
short of this threshold would suffice, maintaining
the strict demand. In Baker (1997) the Court of
Appeal reaffirmed that bodily meant the physical
body and not psychological harm, which, at the
time, was in contrast to developments in offences
against the person (see Burstow, 1997). The
courts have taken a firm stance on lesser threats,
particularly those based on personal characteristics
alone. In Valderrama-Vega, threats to reveal D’s
homosexuality and his poor financial position to
his immediate family were deemed insufficient.

An existent threat: imminent
and unescapable
The threat must be operating and present at the
time of D’s criminal act. The courts have shown a
decent degree of sensitivity to D’s plight where there
may be a delay between the threat and its potential
implementation. Originally and rigidly requiring an
‘immediate’ threat, the courts have in recent years
relaxed this insistence. Thus, in Hudson, the Court of
Appeal stated that the question of timing should be
left to a jury to decide where the threat is ‘present’
but there is a delay in its potential implementation.
In Hussain (1999) the same court believed that
the threat needed to be ‘imminent’, suggesting
more time than ‘immediate’. But some obscurity
remains: clearly ‘imminent’ has a wider scope
than ‘immediate’, but how wide? In Cole (1994)
the defence was rejected where D had robbed two
building societies in order to repay a debt while
under threat of violence at a later date.
A much tighter line was reverted to by the
House of Lords (now the Supreme Court) in Hasan
(2005). Here, Lord Bingham stated that if the
threat was ‘not such as [D] reasonably expects to
follow immediately or almost immediately’ then
the jury must be informed that the defence must
fail. Indeed, he further stated that if there was a
possibility to take ‘evasive action, whether by going
to the police or in some other way’ the defence
similarly will fail. In Gill (1963) D claimed to have
been threatened with violence unless he stole a
lorry. The court felt it unlikely that the defence was
available to D since there was a period of time,
www.hoddereducation.co.uk/lawreview
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‘a safe avenue of escape’, in which he could have
clearly sought help and assistance from the police.

A nominated crime
An unusual, but explainable, requirement of the
defence is that the crime committed by D must be
specifically and particularly nominated by X. Here,
policy dictates that D cannot pursue a criminal
enterprise simply because he has been threatened
by X to, for example, pay back a debt.
In Cole (1994) D took it upon himself to rob
two building societies to obtain funds to repay a
debt. The defence was refused on the basis that he
himself had chosen to commit these crimes rather
than being told to do so by X. The question arises
as to how specific the crime must be — what if
a range of similar crimes is possible in order to
achieve the aim? If X tells D to ‘steal some items
from a shop’, does this mean robbery, burglary
or theft?

Resistance to the threat
In Graham (1982) the Court of Appeal proffered a
two-part policy-based test with regard to resistance
to the threat. In order to avoid a universal blanket
application to such threats, a subjective–objective
test was introduced.
In the first instance, the jury must be satisfied
that D reasonably believed that he or she faced such
a qualifying threat of which the belief gave him
or her good cause to fear death or serious harm.
Indeed, it was established in Nethercott (2001) that
there is no actual requirement for there to be a real
and actual threat, rather that the D must think
there is such. As in Hasan (2005), this belief must
be genuine and not imagined. While this appears to
be a subjective test, it contains two objective parts:
D’s belief must be ‘reasonable’ and give ‘good cause’
to fear the threat.
The second test requires that the threat made
by X must, in all circumstances, be enough to
overcome the resistance of a ‘sober person of
reasonable firmness’. While this second hurdle
seems simple to vault, it was nevertheless approved
by the House of Lords in Howe (1987), where the
court was unequivocal in its refusal to allow the
defence to be invoked against a charge of murder.
This rule was later extended in Gotts (1992) to
attempted murder. Lord Hailsham’s rationale in
Howe was that heroism is more important than
providing a defence for ‘the coward and the
poltroon’.
The objective test, however, wasn’t left totally
loose and to chance. In Graham, Lord Lane
clarified, and perhaps narrowed, that the ‘sober
person of reasonable firmness’ would also share
the defendant’s age, gender and obviously the
need to be sober (this was his attempt to bring

25

26/07/2017 11:26 am

D may be able to resist
personal threats, but
not threats against
a person closely
connected to them
such as a partner
or child

the defence in line with the then provocation
defence). Characteristics that have been seen as
inapplicable are:
■■ a ‘grossly elevated neurotic state’ in Hegarty
(1994)
■■ being ‘unusually pliable or vulnerable to
pressure’ in Horne (1994)
■■ ‘a lack of firmness arising from sexual abuse’ in
Hirst (1995)
Nevertheless, moves to widen the characteristics
were seen in Emery (1993), where the court felt
obiter a psychiatric syndrome or mental illness
could be attributed. Further elaboration, which
contradicted the above three cases where duress
was refused, was seen in Bowen (1996), where
the Court of Appeal said that pregnancy, serious
physical disability and (as per Emery) a recognised
mental illness or psychiatric condition would be
considered as appropriate characteristics of D,
where applicable. However, the court stated that
low intelligence was not sufficient.

Voluntary exposure to threats
It seems reasonable that if D voluntarily joins a
criminal organisation where violence is mandatory,
such as a terrorist group or drug cartel, the defence
of duress by threat will not be available. Such was
the decision in Fitzpatrick (1977) and Sharp (1987).
After all, it would be ridiculous for D, under such a
compulsion to carry out such criminal acts, to argue
they were threatened with violence if they didn’t.
Cases such as Heath (2000) extended this
principle to those who voluntarily associate with
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violent criminals. In Shepherd (1987) the court
added that this would only apply if D foresaw or
should have foreseen that they may be subject to
such duress when joining a ‘gang’. However, it must
be questioned as to how and why D joined a gang
and at what stage of being in a gang were they?
Should D be allowed the defence if they were forced
by threat to join the organisation, or if they had left
the organisation but were threatened to force them
to rejoin?
In Hasan it was stated that if a person voluntarily
becomes or remains associated with others engaged
in criminal activity in a situation where he knows or
ought reasonably to know that he may be the subject
of compulsion by them or their associates, he cannot
rely on the defence of duress to excuse any act that
he is thereafter compelled to do by them.

Threats to persons other than D
It may be that D could withstand threats against
them, but be unable to resist threats against a
person closely connected with them such as their
wife or child, as in Ortiz (1986). Here the Court
of Appeal condoned the trial judge’s inclusion in
his direction to the jury of ‘threats to himself or
another’, supported later by the Law Commission’s
Draft Criminal Code. The common law has avoided
setting a definitive list of how wide a spectrum of
people can be included.
Craig Beauman is a senior examiner and a
member of the A-level L aw Review editorial board.
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examination focus

Economic

duress
Peter Blood explains what you need to know about
economic duress for the contract law exam

Exam focus
This ‘Examination focus’ is relevant to AQA
A-level 7162 Option 1 (law of contract),
OCR A-level H415/03 Section B Option 2
(the law of contract), WJEC A-level Option
2 (law of contract) and WJEC Eduqas
A-level Option A (law of contract).

O

ne of the fundamental principles
of contract law in England
and Wales is freedom of
contract. Consistent with that freedom,
the common law has long set its face
against allowing contracts made because
of illegitimate pressure on one of the
parties, be it duress, economic duress or
undue influence.
Economic duress is one of the
vitiating factors in contract law,
meaning that it is something that renders
a contract voidable. Another vitiating
factor, in fact the most important of all
vitiating factors, is misrepresentation,
and much of the law relating to
misrepresentation, especially about the
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remedies for misrepresentation, is equally
applicable to economic duress.
To establish a case of economic
duress, the victim must prove two things:
■■ coercion of the will
■■ illegitimate pressure

Coercion of the will
In the Privy Council case of Pao On v Lau
Yiu Long (1980), Lord Scarman stated
that, in deciding whether coercion (i.e.
compulsion) of the will has occurred, the
court will ask the following questions:
■■ Did the victim have an alternative
course open to them?
■■ Did the victim protest?
■■ Was the victim independently advised?
■■ Did the victim take steps to avoid the
contract?

Illegitimate pressure
The key word here is ‘illegitimate’ — the
mere fact that there was coercion of the
will caused by pressure does not in itself
establish a case of economic duress. If
it did then all hard-fought commercial
bargains would be at risk of being voided.

The law is unclear as to what
constitutes ‘illegitimate’ pressure. On the
one hand, a threat to break a contract
usually qualifies, but apparently only when
the threatened party has no reasonable
alternative open to them. On the other
hand, the threatened act must usually be
something unlawful (which a breach of
contract would always be), except that
in CTN Cash and Carry v Gallaher (1994)
the Court of Appeal stated obiter that an
outrageous but technically lawful threat
could amount to duress (see also Alec
Lobb v Total Oil, 1983).
A case showing the lack of clarity
regarding the difference between
legitimate and illegitimate pressure is
Dimskal Shipping Co v ITWF (The Evia Luck)
(1991). Here a trade union representing
ship workers used threats of strike action
to win better pay for the crew of a ship
sailing under a flag of convenience. The
ship owners then went back on their
promise to pay the higher wages. The
court held that the pressure applied by the
union was unlawful coercion, vitiating the
agreement to pay the higher amounts.
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In the case of Dimskal Shipping
the court held that the threat
of strike action amounted to
unlawful coercion

Box 3

DC Builders v Rees

(1965)

A small firm of builders carried out
extensive work for Mr and Mrs Rees. By
the end of the work the couple owed the
builders £462. They knew that the builders
were facing financial problems and told
them that unless they accepted £300 in
full satisfaction of the debt they would
receive nothing. The builders accepted
the lesser amount in order to avoid
possible bankruptcy. Later the builders
sued the couple for the remainder of the
original debt. The couple sought to rely on
promissory estoppel as a defence, but the
Court of Appeal held that they could not
do so. Lord Denning gave as his reason
that the couple had used coercion and this
meant that there had been no true accord
between the parties.

Remedies
The remedy available to a victim of
economic duress, as with all vitiating
factors including misrepresentation, is
the right to rescind, i.e. to set aside the
contract. There is no right to damages.
Note that it is a right, not an obligation,
so the victim may, if they wish, decide
not to rescind but to affirm the contract,
i.e. to keep it going. If they decide
to rescind then they need merely
communicate that fact to the guilty party

or the guilty party’s representative, in
which case the rescission is effective
from the date of that communication. If
the victim has unperformed obligations
under the contract, they may refuse to
perform them and rely on the economic
duress as a defence.
As with rescission for misrepresentation, rescission for economic duress
is subject to certain bars. The most
important of these is affirmation. As
already stated, a victim of economic

Box 1

North Ocean Shipping v Hyundai Construction (The Atlantic
Baron) (1979)
In this case Hyundai agreed to build an oil tanker for North Ocean Shipping (NOC) for a fixed
price. After construction had been started Hyundai announced that it was putting the price
up by 10%. NOC reluctantly agreed to pay the higher price because it had already agreed to
charter the ship to an oil company and it did not wish to lose that charter. Eight months after
the ship had been delivered, NOC sought to recover the 10%, claiming that it had agreed to
pay it because of economic duress. The court held that there probably had been duress but
NOC had affirmed the contract by waiting so long after delivery.

Box 2

Atlas Express v Kafco (1989)

Kafco had won a contract to supply baskets to Woolworths. It contracted with delivery firm
Atlas to help it fulfil that contract. Halfway through performing its obligations Atlas unilaterally
raised its prices and threatened to stop deliveries to Woolworths unless Kafco agreed to pay
the higher prices. Christmas was approaching and Kafco had no time to find an alternative
carrier, so it reluctantly agreed to pay the higher prices, but later went back on its promise.
Mr Justice Tucker held that Kafco were not bound by their promise because it had been
obtained by economic duress.
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duress can decide whether to rescind
or affirm. But once they have affirmed
they can no longer rescind. In other
words, affirmation is a bar to rescission.
Moreover, affirmation will be conclusively
presumed if the victim performs some
act from which an intention to affirm
can be inferred, or if they simply delay
unreasonably in rescinding.
A case where the courts found that
there had been economic duress but
that the victim had affirmed and could
not therefore rescind is North Ocean
Shipping v Hyundai Construction (The
Atlantic Baron) (1979) (Box 1).

Consideration
Examination questions on economic
duress often involve discussing
consideration as well. There are two
main types of scenario.

Scenario 1
In the first scenario, A and B have entered
into a contract under which A undertakes
to carry out certain tasks in return for B’s
paying A £X. Part way through performing
the tasks, A informs B that unless B agrees
to pay a price increase of £Y, A will cease
performing their obligations under the
contract. B promises to pay the extra £Y
and A then performs the rest of their
obligations. Is there any grounds in law on
which B can now refuse to pay the extra
£Y? The answer is that there may be two
arguments available to B:
A-level Law Review September 2017
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No consideration
B might be able to argue that their
promise to pay the £Y is unenforceable
for lack of consideration, relying on the
rule in Stilk v Myrick (1809), which states
that the performance of an existing legal
duty cannot be valid consideration. The
problem with this argument is that the
reliability of the rule in Stilk v Myrick has
been called into question by Williams v
Roffey Bros (1989), in which the Court of
Appeal ruled that the performance of an
existing contractual duty will constitute
valid consideration provided the other
party receives a ‘practical benefit’ from
the performance.
Economic duress
Whether or not B can plead lack of
consideration, they might be able to avoid

their promise to pay the £Y on the grounds
that they were the victim of economic
duress. There is some support for this in
Williams v Roffey Bros, in that the Court
of Appeal made the absence of economic
duress an express proviso to its above-stated
ruling. Additional support is to be found in
Atlas Express v Kafco (1989) (Box 2).

Scenario 2
In the second scenario a debtor (D) owes
a creditor (C) £X. D tells C that they can
only afford to pay a lesser amount, £Y.
C promises to accept the lesser amount,
which D duly pays. Is C bound by their
promise to accept the lesser amount, or
can they change their mind and sue D for
the rest of the original debt, i.e. £X – £Y?
According to the traditional doctrine
of consideration, C can sue D, as an

agreement to accept part payment of a
debt is not supported by consideration
unless something extra is given: Foakes
v Beer (1884). However, this must now
be qualified by the modern doctrine
of promissory estoppel, which in some
cases provides a debtor with a shield with
which to defend the creditor’s action
for the remainder of the debt. But that
doctrine will not be available if the debtor
has used economic duress in getting the
creditor to accept the lesser amount: DC
Builders v Rees (1965) (Box 3).
Peter Blood is a former barrister
who teaches law for the Workers’
Educational Association in Sussex,
Surrey and Kent, and is a member of
the A-level L aw Review editorial board.

examination focus

Multiple-choice

practice questions
Stages and statements
Use these questions to help
you prepare for your AQA
multiple-choice exam
1 In the parliamentary law-making process
in the House of Commons, which stage
usually follows the committee stage?
a Second reading
b Third reading
c Report stage
d Royal assent
2 Which one of the following individuals is
eligible for jury service?
a A serving police officer
b A person on bail in criminal proceedings
c A person who has, in the last 10 years,
been subject to a custodial term, a
suspended sentence or a specified
community sentence
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d A person aged 16
3 Which one of the following approaches to
statutory interpretation gives judges the
most discretion (power)?
a The golden rule
b The purposive approach
c The literal rule
d The mischief rule
4 Which one of the following statements
about the criminal defence of insanity is
false?
a The burden of proving insanity is on
the defence
b The ‘defect of reason’ must mean more
than absent-mindedness
c The ‘disease of the mind’ has a legal
rather than medical meaning
d Diabetics always fall within the legal
definition of insanity

5 Which one of the following statements
about s.20 of the Offences Against the
Person Act 1861 is true?
a It is a specific intent offence
b It is a more serious offence than s.18
of the Offences Against the Person Act
1861
c The offence creates ‘constructive
liability’
d The actus reus refers to ‘causing’
grievous bodily harm

LawReviewExtras
Check your answers at
www.hoddereducation.co.uk/
lawreviewextras
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Ian Yule

Civil courts

explained

Ian Yule details the structure of the
civil courts and the types of cases
they deal with

Exam focus
This article is relevant to AQA A-level 3.1 and OCR
A-level H415 Unit 1.

Local jurisdiction
Cases may only be heard in the County Court if the
defendant lives within the court’s jurisdiction, or, if
the defendant is a company, the registered office of
the company is based within the jurisdiction.

Financial limit
The maximum financial limit for claims to be
brought in the County Court is £100,000.

Types of cases

C

ivil disputes are those that involve individuals bringing a claim against
other individuals.
These can be:
■■ private citizens
■■ companies
■■ government departments by judicial review
■■ public bodies such as local councils or the National Health Service (NHS)
Such claims could arise from a breach of contract, for example where a
consumer has bought something from a shop which turns out to be faulty, or
where two companies have agreed a contract and one company argues that
the other company has broken it. Other claims could be made under tort law,
for example a personal injury claim made against an employer or a motorist,
or cases dealing with nuisance, trespass or libel. Under family law, cases may
involve divorce, adoption or the law dealing with succession (i.e. how wills
are executed). Other civil cases could involve bankruptcy or tax cases, or cases
involving land law.

County Court
This court is the ‘workhorse’ of the civil justice system, as it handles most of
the civil cases in England. There are more than 300 of these courts situated
in large towns and cities, and their procedures are governed by the County
Courts Act 1984. Trials are presided over by circuit judges (who will try the
most serious cases), recorders (part-time judges) and district judges.
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All contract claims and almost all tort actions may
be tried in the County Court. The only tort action
that cannot be tried here is libel, which has to be
heard in the High Court. Most County Courts can
deal with divorce actions, but only undefended
divorces (those where both parties agree to the
divorce). Unless the legal issue in a family law case
is overly complicated, most family law cases would
also be dealt with by this court, especially probate
(finalising the value of a deceased person’s estate).
The County Court can also hear bankruptcy
cases, tax cases and land law disputes, especially
involving repossession orders sought by banks and
building societies against home owners who have
fallen into arrears with mortgage payments. This
area of law falls under the equitable jurisdiction of
the court.

Justice on track
Under the Civil Procedure Rules (CPR) introduced
by the Civil Procedure Act 1997 following the
Woolf ‘Access to Justice’ report, different ‘tracks’
were created to try to reduce the major problems of
delay and cost in the civil justice system.

Small-claims track
This can hear cases with a maximum financial
limit of £10,000 (although the present limit is
£1,000 for personal injury claims). Such cases are
heard much more informally by a district judge and
A-level Law Review September 2017
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are usually tried in a committee room, rather than
the courtroom itself.

‘


The small claims procedure provides an
important avenue for consumers, businesses
and other litigants to pursue claims with
only a limited monetary value, in an informal
environment, at low cost and at reasonable
speed, without incurring disproportionate
legal fees.



’

House of Commons Constitutional Affairs Committee

Witnesses are not sworn in and strict rules of
evidence are relaxed — the judge will take notes.
The time set aside for such hearings is usually an
hour or less, and the judge will give a decision at
the end of the hearing. The reason that the limit
for personal injury cases is only £1,000 is that it
is generally believed that such cases do require a
lawyer to be consulted over the issues of liability
and the amount of money to be claimed. For other
cases, such as a consumer claim against a shop, the
legal issues and the amount of the claim are usually
much more straightforward.
Costs are much lower in this court than in the
full County Court, principally because lawyers
should not be necessary, and at the end of the case
the winner is not awarded his or her own costs
against the loser. However, legal costs may be
recovered if the losing party has put the other side
to huge trouble and unreasonable cost.

Fast-track procedure
This track only applies to County Courts and covers
cases with a financial value of between £10,000 and
£25,000. Such cases are strictly timetabled by the
judge and should be heard within 30 weeks of the
claim being formally made against the defendant. A
recommendation that such cases should also have a
limit on legal costs has not been implemented.

Multi-track cases
These are cases where the value of the claim exceeds
£25,000, and can be heard either by the County
Court or in the High Court, depending on the value
of the case and its degree of legal complexity. Almost
all cases where the value of the claim is under
£100,000 will be heard in the County Court. The
judge will still exercise case management, involving
pre-trial hearings between the parties and the laying
down of a timetable to bring the case to court.

High Court
The High Court is based in London but can also sit
outside London in major cities — Birmingham now
effectively has a permanent High Court in session.
This court is presided over by High Court judges
(or deputy High Court judges). It is organised into
three separate divisions:
www.hoddereducation.co.uk/lawreview

LawReview13_1.indd 31

■■ Queen’s Bench Division: this is by far the
busiest division and has the greatest number of
High Court judges assigned to it. Most of the cases
it hears are contract or tort cases.
■■ Chancery Division: this hears cases involving
company law matters, partnership actions, patent
and copyright law, and tax and trust cases.
■■ Family Division: this deals with defended
divorce actions and other matrimonial cases. It
is also particularly concerned with the welfare of
children under the Children Act 1989, under
which judges in this division may have to decide
cases involving adoption, guardianship and the
custody of and access to children.

Appeals procedure
It is always open to the ‘loser’ in a civil case to
appeal the decision of the trial judge to a higher
court, but leave to appeal must be obtained from
the trial judge. In most appeal cases, the grounds for
appeal relate to legal issues rather than arguments
about the facts of the case. If the appellant is
successful in their appeal, the decision of the trial
judge may be overturned, or damages may be
reduced (section 8 Courts and Legal Services
Act 1990). In the case of Sutcliffe v Pressdram (1991),
when the wife of the Yorkshire Ripper was originally
awarded £600,000 in damages against the magazine
Private Eye, the magazine appealed against the
award of damages. They were reduced by 90% to
£60,000 in the Court of Appeal.
The routes for appeal are:
■■ From small-claims cases to a single circuit judge
in the County Court.
■■ From fast-track cases in the County Court to a
single High Court judge.
■■ From multi-track cases in the County Court to
the Court of Appeal (Civil Division), presided over
by two Lords Justices of Appeal.
■■ From the High Court to the Court of Appeal
(Civil Division), presided over by three Lords
Justices of Appeal.
■■ From the Court of Appeal to the Supreme Court,
provided leave to appeal has been given either by
the Court of Appeal itself or after application to the
Supreme Court. Such leave will only be given if the
case raises issues of ‘general public importance’.
LawReviewExtras
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AQA AS Law textbook and Student Guides
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law updates

Craig Beauman keeps you informed of the latest developments in topics across the
A-level specifications
Statutory interpretation
FirstGroup plc v Paulley (2017)
Here the appellant, a wheelchair user,
brought a case under the Equality Act
2010 against a bus company on the issue
of ‘reasonable adjustments’. His case was
whether the bus company’s policy, their
‘provision criterion or practice’, met the
requirement in relation to wheelchair
users. The facts were that the appellant
was, on one journey, unable to board a
bus because its single wheelchair space
was already occupied by a pram, which
contained a sleeping baby. Despite a
single request by the driver to the mother
of the child, she refused to remove the
pram and the bus drove off. The case
was concerned with whether the bus
driver, in such circumstances, should
force such passengers to vacate a

designated wheelchair space if needed
by a wheelchair user.
The Supreme Court unanimously
allowed a partial victory for the
appellant, saying that the bus company’s
policy to simply request a nonwheelchair user to vacate a wheelchair
space without taking any further
steps was unfair. They stated that if a
driver who had made such a singular
request decides that a refusal to move
is unreasonable, he must consider
some further step to compel the nonwheelchair user to move, depending
on the circumstances. Under s.29 of
the 2010 Equality Act, operating as a
‘public service provider’ the bus company
must not discriminate against anyone
needing its services by not providing the
person with one or more of its services.

The company must make ‘reasonable
adjustments’ to avoid substantial
disadvantage to disabled persons rather
than simply doing the minimum possible
in the circumstances.

European Union law
G4S v Achbita (2017)
This case, the judgement being delivered
by the European Court of Justice (ECJ),
ruled on whether a workplace ban on the
wearing of ‘any political, philosophical
or religious sign’, such as headscarves,
was direct discrimination. The case arose
following the complainant’s firing in 2006
by her employer for wearing a headscarf,
which was against company practice
while dealing with customers. She
claimed, in consequence, that she was
being directly discriminated against on

G4S v Achbita ruled on whether workplace
bans on headscarves amounted to
discrimination
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the grounds of her religion. At the time of
her hiring the company had an ‘unwritten
rule’ banning religious symbols, which
was later expressly incorporated into its
workplace regulations.
The ECJ ruled that clothing worn
for religious purposes is an aspect of
religious belief and that there was no
direct discrimination, purely on religious
grounds, against the complainant, who
was not allowed to wear a headscarf
when dealing with customers because
her employer had a general ban on any
employee’s display of religious or political
belief.
On the question as to whether she
was indirectly discriminated against
— in other words, not on religious
grounds but which affected people
of one particular religion more than
others — the ECJ felt the refusal to
allow her to wear a headscarf could be
‘objectively justified by a legitimate aim…
if the means of achieving that aim are
appropriate and necessary’. Here the ECJ
felt any ban must be based on internal
company rules that require all employees
to ‘dress neutrally’.

Police powers
Pre-charge bail
Under s.62 Police and Crime Act 2017
a 28-day limit on police pre-charge bail
was introduced. The enactment was in
reaction to scathing criticism from many
citizens who had been kept on bail
for months, even years, before being
eventually released without charge.
The reform would, according to Home
Secretary Amber Rudd, provide ‘muchneeded safeguards’ for citizens.
Pre-charge bail is used by the police
following questioning of a suspect where
more time is needed to carry out further
enquiries. Pre-charge bail can be used,
for example, to set conditions on the
suspect and require them to report back
to a police station at a later date.
Police organisations had voiced their
concerns, arguing that in many cases a
period of longer than 28 days is required,
for example where time-consuming
DNA testing is needed or in cyber-crimes
involving lengthy forensic analysis of
computer equipment. However, police
bail can still be extended for up to
3 months in more ‘complex cases’
provided that there is authorisation
www.hoddereducation.co.uk/lawreview
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Does the need for lengthy forensic analysis
of computer equipment justify extensive
periods of pre-charge bail?

from a senior police officer, or from a
magistrate.

Criminal law
R v Conroy (2017)
Here, the defendant (D) and his victim
(M) were both residents at a special
home for young sufferers of Asperger’s
Syndrome when, in 2014, D killed M.
D had been previously diagnosed with
a variety of mental health conditions
including ADHD. Raising the defence
of diminished responsibility, expert
witnesses for both sides agreed that
the defendant was suffering from an
abnormality of mental functioning arising
from a recognised mental condition:
that being specifically autism spectrum
disorder. However, where the experts
differed was over whether or not
there was, ultimately, a ‘diminished’
responsibility on the basis of whether D
could form a ‘rational judgement’. It was
this point that D argued led to the trial
judge’s misdirection.
The judge said to the jury inter alia:
‘In applying the expression “rational
judgement” to this case you are not
asking yourselves whether the outcome
of the defendant’s thought processes
was rational, namely the killing of [M], so
that he could have sex with her, on any
view that was an irrational outcome, you
must ask yourselves whether the thought
processes that led to that outcome were
rational. You must concentrate on the

process and not the outcome of that
process. So the question is, has the
defendant established that it is more
probable than not that his ability, either
to form a rational judgement or to
exercise self-control, was substantially
impaired?’
D argued the judge was wrong to
have stated that ‘on any view’ the killing
of M so that the defendant could have
sex with her had been an irrational
‘outcome’ and that the judge had
wrongly separated out the decisionmaking process from the outcome,
whereas the jury should have been
invited to look at the position as a whole.
The Court of Appeal dismissed the
appeal, stating that where diminished
responsibility is raised, a jury had to
assess the situation in the light of the
expert’s psychiatric evidence in relation
to D’s abnormality of mental functioning
at the time of the killing. However, here
the jury’s consideration would not need
to be confined to just that exact point of
time. The court said a jury was entitled
to evaluate all the relevant events prior
to, and immediately preceding, as well
as at the time of, the killing, and even
circumstances after the killing.

Craig Beauman is a senior examiner
and a member of the A-level L aw Review
editorial board.
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