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Jacqui de Silva

This article is relevant to AQA AS Unit 2 (concept 
of liability) and A2 Unit 4 (tort), and OCR A2 Unit 
G157 (law of torts).

Exam focus 

It appears that the greater the social value of an 
activity, the more likely it will be that the courts 
will find it reasonable to have dispensed with 
safety precautions. 

Not cricket?
Many games, for example cricket or rugby, involve 
a degree of risk. However, it appears that the 
foreseeable risks involved are accepted because 
games of this nature have a recognised social value. 
Consider Bartlett v English Cricket Board Association of 
Cricket Officials (CC (Wolverhampton)) (2015), which 
is a county court decision and so lacks higher 
court authority.

Fun and games or  
breach of duty?

Is it a function of the law of tort to eliminate every ounce of risk or to eradicate 
socially desirable activities? Does the social value or educative value of an 
activity justify foreseeable risks? Jacqui de Silva explores the arguments

The case involved an injury incurred while 
the victim was participating in an amateur 
cricket match. The opposing team captains 
made conflicting representations to the umpires 
responsible for deciding if play should proceed 
following a period of heavy rain. Both umpires 
were members of the English Cricket Board 
Association of Cricket Officials and as part of their 
duties and responsibilities they had inspected the 
cricket ground and declared that the conditions 
were safe to allow play to proceed. The English 
Cricket Board Association accepted that it would be 
vicariously liable in respect of the alleged tortious 
acts or omissions of the umpires in the course of 
their umpiring the match in question.

During play the claimant executed a ‘sliding 
stop’ when fielding, suffering injury to his left leg 
due to performing the technique. The claimant 
alleged that his accident was caused or contributed 
to by the negligence of the umpires. The 
judge concluded:
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Does the social value 
of an activity justify 
foreseeable risks?

‘ the decision that it was safe to play was 
reached after a careful and considered 
evaluation of all of the relevant factors. The 
condition of the outfield was not a material 
contributing factor or the cause of the 
claimant’s injury. ’The court held that the claimant’s incorrect 

technique when conducting the sliding stop, being 
contrary to safe practice, caused his injury.

The law of tort does not wish to interfere with 
games just because some carry risk, nor does it 
desire to interrupt the games for others in the 
future. But whether the social benefit is such 
that the degree of risk they entail is acceptable is 
a question of fact, which must be decided on an 
individual basis. 

Risk vs benefit
However, Scout Association v Barnes (2010) 
demonstrates that the social value of an activity 
as a whole does not mean that all examples of 
that activity are acceptable whatever the risk. The 
claimant, aged 13, was injured at a Scout meeting 
when he suffered an injury while participating in 
a game entitled ‘Objects in the Dark’. The Scout 
leader decided that the boys would play the game, 
which involved placing small blocks in the centre 

Games such as rugby 
involve a degree of risk 
for the participants

of the hall, with the Scouts running or jogging 
around the outside of the hall with half the main 
lights turned off. At a given moment the Scout 
leader would turn off the remainder of the lights 
and this was a signal for the boys to rush to the 
middle of the hall to grab a block.

On the evening in question, during one of the 
rounds of the game the claimant collided with a 
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bench in the hall when the lights went out. The 
claimant suffered considerable pain and discomfort 
following the accident. Two days after the accident 
the claimant’s father took him to the accident 
and emergency department at the local hospital. 
The medical staff found tenderness near the jaw, 
but no neurological deficit. They found full range 
of movement on his left shoulder, but a bruise 
on the upper aspect of his arm. The claimant 
claimed damages against the Scout Association for 
personal injuries suffered in the accident, alleging 
negligence on the part of the Scout leader and 
assistant leaders, for whom the defendant was 
vicariously responsible.

Jacqui de Silva is a non-practising solicitor.

Andrew Mitchell

Human Rights, as incorporated into English law 
by the Human Rights Act 1998, which protects 
the right to a fair trial: a person ‘charged with a 
criminal offence shall be presumed innocent until 
proved guilty according to the law.’

The high burden on the prosecution is 
justified by this right to a fair trial, by a concern 
to protect the individual from the might of the 
state’s resources given the obvious imbalance 
between the two parties, and by the principle 
that it is better for the system to risk acquitting a 
person who might be guilty than to allow for the 
conviction of a person who might be innocent.

There are some specific exceptions to the rules 
above. Most notably, in establishing the defence 
of insanity or the partial defence of diminished 
responsibility (see R v Golds, 2016 on guiding juries 
about this defence), the defendant will have the 
legal burden of proving the defence, though in 
these examples the standard of proof is reduced to 
the ‘balance of probabilities’.

The landmark House of Lords decision in 
Woolmington v DPP (1935) — an appeal 
by a man convicted of murdering his 

wife where there was an evidential dispute as to 
whether the man had intended to kill his wife 
or a terrible accident had occurred — clarified a 
key principle of English law: that the prosecution 
has the burden of proof in a criminal case, and 
that proving the defendant’s guilt must meet 
the standard of proof of ‘beyond reasonable 
doubt’. This finding reflected the principle that 
a defendant should be presumed innocent of 
criminal charges unless these could be proved in a 
court of law.

The judgement of Lord Sankey LC in 
Woolmington includes an often-cited expression 
of these principles:

‘ Throughout the web of the English criminal 
law, one golden thread is always to be seen — 
that it is the duty of the prosecution to prove 
the prisoner’s guilt. ’This position has been strengthened further 

by Article 6(2) of the European Convention on 

The burden and 
standard of proof
Criminal cases

The court considered whether the defendant failed 
to take reasonable care for the safety of the claimant. 
It was held that there was a breach of the duty to take 
reasonable care by playing the game with the lights 
off, a game being played in the dark being inherently 
dangerous. Considering the social value of the Scout 
movement, it was recognised that games are an 
important part of scouting activities. However, the 
social benefits of the activity did not outweigh the 
increased risk of playing the game in the dark.

 key concepts
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 examination focus

This ‘Examination focus’ is relevant to AQA 
A2 Unit 4.

Exam focus 

When answering questions on 
fraud offences, you need to 
consider the actus reus and 

mens rea of the specific offence.

Fraud by false representation
The offence under s.2 is committed 
where a person dishonestly makes a false 
representation and intends, by making 
the representation, to make a gain for 
himself or another, or to cause loss to 
another or to expose another to the risk 
of loss. This is a conduct crime — there is 
no need to prove actual gain or loss. 

Actus reus
The Act defines a false representation as 
one that is untrue or misleading, and the 
person making it must know that it is, or 

might be, untrue or misleading (s.2(2)). 
More simply, a false representation 
is a false statement, trick or lie. In 
its response to a Law Commission 
consultation, the government stated that 
‘misleading’ meant ‘less than wholly true 
and capable of an interpretation to the 
detriment of the victim’.

Under s.2(4), the representation 
may be express or implied. It does not 
need to be believed or relied upon by 
the victim (V) for the offence to be 
committed. There is also no requirement 
that the defendant (D) should actually 
make a gain as a result of the false 
representation, nor that V should suffer 
a loss or be exposed to the risk of a loss. 
Therefore, this offence can be committed 
in the absence of any actual loss made 
by V or even any threat to V’s economic 
interests. 

In answering questions on this 
offence, the above actus reus elements 
will rarely cause any problems, either in 
explanation or application.

Answering questions 
on fraud offences
Ian Yule shows you how to write top answers to problem-solving questions

Mens rea

There are three elements that need to  
be proved:

Dishonesty
The three ‘beliefs’ (or defences) under 
s.2 of the Theft Act 1978 do not apply. 
Accordingly, the only test for dishonesty 
is the Ghosh test — whether the jury 
believes the D acted contrary to the 
standards of ordinary decent people 
and whether the D knew he or she was 
doing so. The courts have argued that 
the full two-part Ghosh test direction to 
the jury should only be required in cases 
where the defendant asserts a belief that 
what they have done would generally be 
regarded as honest

As in the offence of theft, where the 
decisions in Gomez (1993) and Hinks  
(2000) have effectively defined the 
offence in terms of dishonesty, proving 
this fraud offence will also depend to a 
large extent on the view taken by a jury 
of the defendant’s conduct. 
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Knowing that the representation 
might be false

This is more demanding than belief or 
suspicion, which the previous law required. 
‘Closing one’s mind to the obvious’ could 
amount to knowledge, but given the 
Ghosh test for dishonesty, this could well 
be encompassed within dishonesty.

Intent to cause loss
As there is a requirement for the 
defendant to have acted ‘with intent 
to gain or cause loss to another or to 
expose another to the risk of loss’, there 
must be a causal link between the false 
representation and the intention of 
gaining or causing loss. Gain and loss 
are defined in s.5 as ‘money or other 
property’, and such gain or loss can be 
temporary or permanent. 

While the actus reus elements can 
be briefly explained and applied, more 
attention really does need to be paid 
to these mens rea issues. All too often, 
candidates fail to explain these in 
sufficient detail and then simply ‘apply by 
assertion’ with no attempt to relate the 
facts of the scenario-based question to 
the three mens rea issues. 

Obtaining services dishonestly 
This section replaces the similar offence 
of obtaining services by deception 
under s.1 Theft Act 1978. The crucial 
difference between the new offence and 
the former one is that under s.11 Fraud 
Act 2006, D must acquire the service 
by a dishonest act rather than by any 
deception or false representation. The 
services must be provided on the basis 
that payment has been, is being, or will 
be made, and D must receive the service 
without such payment being made, or 
made in full. 

Actus reus
The key element is that of ‘service’. 
Although this is not defined in s.11, it 
would appear to include all services for 
which payment was due. This means that 
all professional, financial and commercial 
services are covered, including banking 
or building society credit card services.

Examples include:
 ■ sneaking into a cinema without paying
 ■ pretending to be a young person, a 

senior citizen or disabled to get reduced-
price entry to an event

 ■ using another person’s membership 
card to get into a gym, either for free or  
at a reduced price

 ■ using another person’s credit card 
without permission to book tickets over 
the internet or to download software  
or music

Mens rea
 ■ Dishonesty: apply the Ghosh test but 

remember that the defendant must be 
proved to have been dishonest when the 
services were obtained. 

 ■ D must know the services are to be 
paid for, or know that they might have to 
be paid for.

 ■ D must intend to avoid payment in 
whole or in part at the time of obtaining 
the service. This means that if the 
defendant has gone to a restaurant for a 
meal, intending to pay for that meal, but 
then discovers when the bill is presented 
that he or she has inadvertently left 
their wallet at home, they cannot be 
convicted of this offence. However, in 
these circumstances, they also cannot be 
dishonest — if they run away from the 
restaurant, they will be guilty of making 
off without payment. This is the  
important distinction between this  
offence and making off. 

Making off without payment
This offence is defined under s.3(1) of the 
Theft Act 1978 and is commonly referred 
to as ‘bilking’. This offence was designed 
to deal with a person who makes off 
from a restaurant or petrol garage 
without paying and against whom a 
dishonest intention to permanently 
deprive (theft) or a false representation 
cannot be proved at the time of the 
obtaining. 

It should be noted that there is a large 
overlap between this offence and others, 
such as theft under s.1 Theft Act 1968 
and s.11 Fraud Act 2006. Since bilking 
does not require proof of any deception 
or false representation, it is easier to 
prove than these offences.

Actus reus

The D must make off

This involves the dishonest departure 
from the spot at which immediate 
payment is expected. D does not have 
‘to run, sneak out or stealthily disappear’ 
(Criminal Law: the Fundamentals). In 
Brooks and Brooks it was held that the 
term ‘making off’ means simply what it 
says. In that case, it was also held that in 
restaurants, the ‘spot’ is the cashpoint, 

Using another person’s gym 
membership card would be 
an example of obtaining 
services dishonestly
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not the restaurant, so a customer who 
heads for the door has ‘made off’. 

Leaving a worthless cheque on the 
reception counter in a hotel or on a 
restaurant table would also constitute 
making off. An interesting case on the 
issue of what is meant by ‘spot’ is R v 
Aziz (1993). Here, the D refused to pay 
for a lengthy taxi ride (over 13 miles), 
whereupon the taxi driver said he would 
take the D back, but instead stopped 
at a police station. In upholding the 
conviction under s.3(1) the Court of 
Appeal ruled that, although the usual 
‘spot’ for payment is at the end of a taxi 
ride, in this case the D made off when he 
got out of the taxi during its journey to 
the police station. 

Note that if a restaurant owner 
or hotel receptionist has given a D 
permission to leave because they have 
been deceived into thinking that D will 
pay later, then D has not committed 
this offence but will have committed 
the offence under s.11 Fraud Act of 
obtaining services dishonestly. 

Goods supplied or service done
Any service or supply of goods where 
immediate payment is expected is 
included, e.g. taxi hire, filling stations, 
restaurants and hotels, and emergency 
plumbers. The offence is only committed 
when the service or goods are actually 
supplied and when payment is expected. 

Without having paid as required or 
expected

The payment must be one that is lawfully 
enforceable. 

Mens rea

Dishonesty under the Ghosh test
If D walked out of a restaurant without 
paying for food as a protest against poor 
service or bad food, and D thought this 
was both reasonable and honest and 
believed that ordinary, honest people 
would agree, then D would be acquitted. 

Knowledge that payment was required

If the D honestly believed that goods 
were supplied on credit and he or she 

would be invoiced later, he or she would 
be acquitted, as would a foreign visitor 
who travelled on a bus without paying if 
in his or her own country bus travel was 
free. In R v Aziz, the D argued that when 
the driver said he was returning, this 
meant D’s obligation to pay had ended. 
This was rejected by the Court of Appeal, 
which upheld D’s conviction. 

Intent to avoid payment of the 
amount due

In R v Allen (1985) it was held that 
the prosecution must prove that the D 
intended to avoid payment permanently. 
Therefore, if the D made off but 
intended to pay later, or knew she 
would have to pay because the creditor 
knew where she lived, she would not be 
guilty. This is illustrated in R v Vincent 
(2001), where a D who had stayed at 
two hotels left without paying his bills, 
having first obtained agreements with 
the hotels to pay later when he could 
afford to. His conviction was quashed 
on appeal.

R v Vincent illustrates 
that the prosecution must 
prove that the defendant 
intended to avoid payment 
permanently
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Practice exam question
On his previous visit to a rugby match, Bob 
found a season ticket, which he used the 
following week to gain free entrance to a 
match. While there, he entered the members’ 
restaurant to have lunch. When the bill 
was presented, he discovered that he had 
inadvertently forgotten his wallet. He panicked 
and left the restaurant without paying.

What fraud offences may Bob have 
committed?

Sample answer

Bob committed a s.2 offence when he 
represented that he was the real owner 
of the season ticket, knowing that he 
was not, and in these circumstances, 
dishonesty would not be difficult to 
establish. He also clearly intended to 
gain from his free entrance to the match 
and to cause the rugby club a loss.

It could also be argued that he 
committed a second s.2 offence when 
he gained entrance to the members’ 
restaurant by falsely representing that 

he was a member, again knowing that 
the season ticket was not his. Using 
the Ghosh test, the prosecution would 
be able to argue that Bob had acted 
contrary to the standards of ordinary 
decent people and that he knew that he 
was doing so. However, the final mens 
rea requirement — intention to gain 
or cause a loss — may be more difficult 
to establish. As he had forgotten his 
wallet, he could argue that he fully 
intended to pay for his meal. If the 
members’ restaurant was subsidised by 
the club, which meant that the prices 
charged to members did not cover the 
full cost of their meals, then it could be 
argued that he did intend to make a 
gain and to cause a loss to the club. 

Whether Bob would be guilty of 
dishonestly obtaining services under 
s.11 again is arguable. The dishonesty 
requirement here refers to the 
dishonesty in obtaining services — here, 
the meal — at the time the meal is 
provided. If his defence that he had 
genuinely forgotten to bring his wallet 
with him is accepted, then he will be 
acquitted. He would also be able to 

argue that he lacked the intent to avoid 
payment in whole or in part at the time 
of obtaining the service. 

Finally, Bob would be liable under s.3(1) 
Theft Act 1978 of making off without 
payment. All the actus reus and mens rea 
elements of this offence are easily proved. 
He has made off from the restaurant after 
services have been provided and when the 
bill had been presented. He was clearly 
dishonest and in these circumstances a 
judge would be unlikely to refer to the 
Ghosh test. Bob also would have known 
that payment on the spot was required 
for his meal, given that he reached for 
his wallet to pay the bill, only to discover 
he had left it at home. When he left 
the restaurant, he obviously showed the 
necessary intent to avoid payment.

LawReview12_3.indd   21 20/02/2017   11:00 am




