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20 Mens rea
After reading this chapter you should be able to:
■ Understand the law of intention, both direct
and oblique
■ Understand the law of recklessness
■ Understand the principle of transferred malice
■ Understand the need for coincidence of actus
reus and mens rea
■ Evaluate the law on intention and recklessness
■ Apply the legal principles to factual situations

20.1 Levels of mens rea
Mens rea is the mental element of an offence. Each
offence has its own mens rea or mental element. The
only exceptions are offences of strict liability. These
offences do not require proof of a mental element in
respect of at least part of the actus reus. In criminal
cases it is for the prosecution to prove the required
mens rea.
There are different levels of mens rea. To be guilty,
the accused must have at least the minimum level of
mens rea required for the offence.
The highest level of mens rea is intention. This is also
referred to as ‘specific intention’. The other main
types of mens rea are knowledge and recklessness.
Sometimes, negligence is described as mens rea,
though it is tested objectively, as a failure to meet a
required standard of conduct.

20.2 Intention (specific intent)
Highlighting of
key terms used
throughout the
explanations of
concepts

In the case of Mohan (1975) the court defined
‘intention’ as:

“

‘a decision to bring about, in so far as it lies
within the accused’s power, [the prohibited
consequence], no matter whether the
accused desired that consequence of his
act or not.’

Key term

”

Intention:: a decision to bring about, in so far as it lies
within the accused’s power, [the prohibited consequence],
no matter whether the accused desired that consequence
of his act or not.

4

This makes it clear that the defendant’s motive
or reason for doing the act is not relevant. The
important point is that the defendant decided to
bring about the prohibited consequence.
This can be illustrated by looking at the offence
set out in s 18 of the Offences Against the Person Act
1861. For this offence, the defendant must wound
or cause grievous bodily harm. The mens rea is that
the defendant must intend to cause grievous bodily
harm or intend to resist arrest. If the defendant did
not intend either of these then he cannot be guilty
of this offence. For example, if a person opens a
door very suddenly and hits and seriously injures
someone on the other side of the door whom he
did not know was there, then he does not intend to
‘bring about’ the prohibited consequence.

Motive
Mohan (1975) also makes it clear that motive is not
the same as intention and is not relevant in deciding
whether the defendant had intention. For example,
a person may feel very strongly that the banking
system in the Western world is causing poverty in
poorer nations. That person then steals millions
of pounds from a bank so that he can give it to
people in poorer nations. His motive is to make sure
that the poor receive money. This is irrelevant in
deciding whether the defendant has the mens rea
required for theft.

20.2.1 Direct and oblique intent
In the majority of cases the defendant has what is
known as direct intent. This means that he intends
the specific consequence to occur. For example, D
decides to kill V. He aims a gun directly at V’s head
and pulls the trigger. Here D has the direct intent to
kill V.
However, there can be situations where the defendant
intends one thing but the actual consequence which
occurs is another thing. This known as oblique intent
or indirect intent.
An example of this is if the defendant intends
to frighten someone so as to stop him going to
work, but does not intend to kill or seriously
injure him. This occurred in the case of Hancock
and Shankland (1986). The actual consequence was
that the driver of the car taking the person to
work was killed. This is shown in diagram form
in Figure 20.1.

20 Mens rea
injury will be caused. The leading case on this is now
Woollin (1998), but to understand the law and the
problems it is necessary to look at cases which came
before Woollin. The first of these was Moloney (1985).

D wants to stop V’s car,
so D pushes a concrete
block from a bridge onto
the roadway.

Case study
Direct intent

Concrete hits road and
forces car to stop.

Moloney (1985)

Oblique intent

Driver of car is hit by the
concrete and killed. Not
an intended result.

Figure 20.1 Direct intent/oblique intent

20.2.2 Foresight of consequences
The main problem with proving intention is
in cases where the defendant’s main aim was
not the prohibited consequences. He intended
something else. If, in achieving the other thing, the
defendant foresaw that he would also cause those
consequences, then he may be found guilty. This idea
is referred to as ‘foresight of consequences’.
An example of this type of situation is where the
defendant decides to set fire to his shop in order
to claim insurance. His main aim is damaging the
shop and getting the insurance. Unfortunately, he
starts the fire when members of staff are still in the
shop and some of them are seriously injured. Has
the defendant the intention for the s 18 offence of
causing grievous bodily harm?
The starting point for foresight of consequences is s 8
of the Criminal Justice Act 1967 which states that:

“

‘A court or jury, in determining whether a
person has committed an offence–
(a) shall not be bound in law to infer that he
intended or foresaw a result of his actions
by reason only of its being a natural and
probable consequence of those actions; but
(b) shall decide whether he did intend or
foresee that result by reference to all
the evidence, drawing such inferences
from the evidence as appear proper in
the circumstances.’

D and his step-father had drunk a considerable amount of
alcohol at a family party. After the party, they were heard
talking and laughing. Then there was a shot. D phoned the
police, saying that he had just murdered his step-father.
D said that they had being seeing who was the faster at
loading and firing a shotgun. He had loaded his gun faster
than his step-father. His step-father then said that D hadn’t
got ‘the guts’ to pull the trigger. D said ‘I didn’t aim the gun.
I just pulled the trigger and he was dead’. D was convicted of
murder but this conviction was quashed on appeal.
In this case the House of Lords ruled that foresight of
consequences is only evidence of intention. It is not
intention in itself. This part of the House of Lords’
judgment is still law.
However, other parts of this judgment have been
overruled by later cases. This was because Lord
Bridge stated that jurors should be told to consider
two questions:

■ Was death or really serious injury a natural
consequence of the defendant’s act?

■ Did the defendant foresee that consequence as
being a natural result of his act?
The problem with these questions (which are often
referred to as the Moloney guidelines) is that the
word ‘probable’ is not mentioned.
If you look back to s 8 of the Criminal Justice Act
1967, you will see that the section uses the phrase
‘natural and probable consequence’. Lord Bridge
referred only to a ‘natural’ result. This omission of
the word ‘probable’ was held in Hancock and Shankland
(1986) (see below) to make the guidelines defective.
The guidelines are therefore no longer law.

Case study
Hancock and Shankland (1986)

”

This wording has been the subject of several cases
over the last 20 years or so. These are mainly cases
where defendants have been charged with murder.
The important point is that the defendant must intend
or foresee a result. In a murder case this means that
the defendant must foresee that death or really serious

Ds were miners who were on strike. They tried to prevent
another miner from going to work by pushing a concrete
block from a bridge onto the road along which he was being
driven to work in a taxi. The block struck the windscreen
of the taxi and killed the driver. The trial judge used the
Moloney guidelines to direct the jury, and Ds were convicted
of murder. On appeal, the Court of Appeal quashed their
convictions. This was upheld by the House of Lords.
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The problem with Moloney (1985) was explained by
Lord Scarman who stated that the guidelines in that
case were unsafe and misleading. He said:

“

‘In my judgment, therefore, the Moloney
guidelines as they stand are unsafe and
misleading. They require a reference
to probability. They also require an
explanation that the greater the probability
of a consequence the more likely it is that
the consequence was foreseen and that if
that consequence was foreseen the greater
the probability is that that consequence
was also intended.’

”

The next case was Nedrick (1986) where the Court of
Appeal thought that the judgments in the two earlier
cases of Moloney (1985) and Hancock and Shankland
(1986) needed to be made clearer.

Case study
Nedrick (1986)
D had a grudge against a woman. He poured paraffin
through the letter box of her house and set it alight. A
child died in the fire. D was convicted of murder but the
Court of Appeal quashed the conviction and substituted
one of manslaughter.
To make the law decided in Moloney, Hancock and
Nedrick easier for jurors to understand and apply in
murder trials, the Court of Appeal said that it was helpful
for a jury to ask themselves two questions:
■ How probable was the consequence which resulted
from D’s voluntary act?
■ Did D foresee that consequence?
It was necessary for the consequence to be a virtual
certainty and for D to have realised that. If this was so
then there was evidence from which the jury could infer
that D had the necessary intention. Lord Lane CJ put it
this way:

“

‘The jury should be directed that they
are not entitled to infer the necessary
intention unless they feel sure that death
or serious bodily harm was a virtual
certainty (barring some unforeseen
intervention) as a result of the defendant’s
actions and that the defendant
appreciated that such was the case.’

”

This remained the law until 1998 and the case of
Woollin (1998). This went to the House of Lords who
felt that the Court of Appeal’s views in Nedrick (1986)
were not helpful.
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Case study
Woollin (1998)
D threw his three-month-old baby towards his pram
which was against a wall some three or four feet away.
The baby suffered head injuries and died. The court ruled
that the consequence must have been a virtual certainty
and the defendant must have realised this. Where the
jury was satisfied on both these two points, then there
was evidence on which the jury could find intention.
The Law Lords thought that the two questions in Nedrick
were not helpful. They held that the model direction
from Nedrick should be used, but that the word ‘find’
should be used rather than the word ‘infer’. So the model
direction to be given to a jury considering foresight of
consequences should now be:

“

‘the jury should be directed that they
are not entitled to find the necessary
intention unless they feel sure that death
or serious bodily harm was a virtual
certainty (barring some unforeseen
intervention) as a result of the defendant’s
actions and that the defendant
appreciated that such was the case.’

Problems with the decision in Woollin

”

The decision in Woollin causes some problems. First
of all, the word ‘infer’ is used in s 8 of the Criminal
Justice Act 1967 and this is presumably why it was
used in Nedrick. Does the substitution of the word
‘find’ improve the clarity of the direction to the
jury? Another problem is whether the use of the
word ‘find’ means that foresight of consequence is
intention and not merely evidence of it.
In his judgment Lord Steyn also went on to say that
the effect of the direction is that ‘a result foreseen as
virtually certain is an intended result’. He also pointed
out that in Moloney the House of Lords had said that
if a person foresees the probability of a consequence
as little short of overwhelming, this ‘will suffice to
establish the necessary intent’. Lord Steyn emphasised
the word ‘establish’. This seems to suggest that
the House of Lords in Woollin regarded foresight of
consequences as the same as intention, when Moloney
had clearly stated that it was not.
In later cases there have been conflicting decisions
on this point. In the civil case of Re A (2000), doctors
asked the courts whether they could operate to
separate conjoined twins when they foresaw that
this would kill the weaker twin. The Court of Appeal
(Civil Division) clearly thought that Woollin laid down
the rule that foresight of consequences is intention.

20 Mens rea
In the criminal case of Matthews and Alleyne (2003)
the Court of Appeal held that the judgment in Woollin
meant that foresight of consequences is not intention:
it is a rule of evidence. If a jury decides that the
defendant foresaw the virtual certainty of death or
serious injury, they are entitled to find intention but
do not have to do so.

Case study
Matthews and Alleyne (2003)

Important
case studies
show the
progression
of individual
aspects of
the law

The defendants dropped the victim 25 feet from a bridge,
into the middle of a deep river. The victim had told them
that he could not swim. They watched him ‘dog paddle’
towards the bank but left before seeing whether he
reached safety. The victim drowned.
The trial judge had directed the jury that the defendants’
intention to kill could be proved either by direct intention
to kill or by the defendants’ appreciation that V’s death
was a virtual certainty (barring an attempt to save him)
together with the fact that the defendants did not intend
to save the victim.
The Court of Appeal stated that the trial judge had been
wrong to say that an appreciation of a virtual certainty
constituted intention.
However, they upheld the convictions because, if the jury
were sure that the defendants appreciated the virtual
certainty of death if they did not attempt to save V and
that at the time of throwing V off the bridge they had
no intention of saving him, then it was impossible to see
how the jury could not have found that the defendants
intended V to die.
A chart of the cases on foresight of consequences is
included to help keep the cases clear.
Figure 20.2 Case chart on foresight of consequences

Activity
In each of the following situations, explain whether the
defendant has the required intention for murder. The
mens rea for murder is an intention to kill or an intention
to cause grievous bodily harm.
1 Geraint dislikes Victor and decides to attack him.
Geraint uses an iron bar to hit Victor on the head.
Victor dies as a result.
2 Inderpal throws a large stone into a river to see how
much of a splash it will make. Jake is swimming in the
river and is hit on the head by the stone and killed.
3 Kylie throws a large stone from a bridge, onto the
motorway below. It is rush hour and there is a lot of
traffic on the motorway. The stone smashes through
the windscreen of Ashley’s car and kills his passenger.

20.2.3 Comment on foresight of
consequences as intention
It can be seen from the above that the courts have
struggled with the concept of intention where
foresight of consequences is involved. For example:

■ natural and probable consequence
■ difficulty for jurors in applying the tests after the
cases of Moloney and Hancock and Shankland

■ the change in Woollin from inferring intention to
finding intention

■ the fact that there are still two interpretations of
the judgment in Woollin.

Natural and probable consequences
It is necessary to include both words in the test
for intention. This is because something can be

Case

Brief facts

Law

Moloney (1985)

D shot step-father in ‘quick on
the draw’ incident.
Miner dropped lumps of
concrete onto road, killing taxi
driver.
Poured paraffin through letter
box, causing fire in the house in
which a child died.
Threw baby at pram, causing its
death.
Doctors wanted to operate on
conjoined twins, but knew this
would cause one of them to die.
Threw V into river, where he
drowned.

Foresight of consequences is not intention; it is evidence of intention.

Hancock and
Shankland (1986)
Nedrick (1986)

Woollin (1998)
Re A (2000)

Matthews and
Alleyne (2003)

The greater the probability of a consequence, the more likely it is that
the consequence was foreseen and if that consequence was foreseen,
the greater the probability that that consequence was also intended.
Jury not entitled to infer the necessary intention unless sure that
death or serious bodily harm was a virtual certainty and that the
defendant appreciated this.
The direction in Nedrick should not use the word ‘infer’. Instead, the
jury should be told they are entitled to find intention.
Court thought that Woollin made it law that foresight of
consequences is intention.
Woollin meant that foresight of consequences is not intention. It is
a rule of evidence. If a jury decides that the defendant foresaw the
virtual certainty of death or serious injury, then they are entitled to
find intention but they do not have to do so.
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Activity tasks
increase your
students’
understanding
of more difﬁcult
concepts
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a natural consequence without being a probable
consequence. For example, a natural consequence of
sexual intercourse is that the girl becomes pregnant.
However, it is not a probable consequence. Pregnancy
only occurs in a small percentage of cases.

The difficulty for jurors applying the law
Following the cases of Moloney and Hancock and
Shankland where jurors had to be directed on the
level of probability, the law was left in a state which
made it difficult for judges to explain it to jurors and
for jurors to apply the law. The difficulties it caused
were emphasised when the Court of Appeal in Nedrick
thought it necessary to try to make the law easier for
jurors to understand and apply.

Infer or find
The use of the two question test from Nedrick
operated for some 12 years until the case of Woollin.
Then the House of Lords said that they thought the
two questions from Nedrick were not helpful. They
also held that the direction to the jury should use the
word find instead of infer. As already discussed in the
previous section, the decision in Woollin appears to
create more problems than it solved.

Two interpretations of Woollin
There are still problems in the law on intention as
shown by the fact that the Court of Appeal in two
different cases has interpreted the decision of the
House of Lords in Woollin in different ways.
In Re A (2001) the Court of Appeal thought that Woollin
meant that foresight of consequences is intention,
whereas in Matthews and Alleyne they stated that
foresight of consequences is only evidence of intention.
It can be seen from this that the law on intention is
still not in a satisfactory state.

20.2.4 Reform of the law on intention
‘Intention’ is not defined in any statute.
The Law Commission has in the past suggested
definitions for ‘intention’. The first of these was in
the Draft Criminal Code in 1989. The definition in
clause 18(b) was that a person acts:

“
8

“intentionally” with respect to–
(i) a circumstance when he hopes or
knows that it exists or will exist:
(ii) a result when he acts either in order to
bring it about or being aware that it will
occur in the ordinary course of events;

”

Criticisms of this definition
This definition was criticised by Professor Sir John
Smith as having three major shortcomings. He
pointed out that using the phrase ‘being aware’
risked blurring ‘intention’ with ‘recklessness’.
Recklessness requires that D knows there is a risk of
a result. It is a lower level of mens rea than intention.
So it is important that there is a clear distinction
between them.
Another problem was the requirement that D had
to be aware that a result ‘will occur in the ordinary
course of events’. This did not cater for situations in
which D is not sure that his main purpose will be
achieved and so cannot be aware that the secondary
result will in the ordinary course of events follow.
An example of this is where D places a bomb on a
plane intending to destroy the cargo so that he can
claim on insurance. However, he knows that this
type of bomb does not always go off. In fact it is
likely to be successfully detonated only 50 per cent
of the time. So, it cannot be said that D is aware
that the deaths of the crew of the plane will happen
‘in the ordinary course of events’. There is a 50
per cent chance that it will not happen. Yet, surely
this situation is one that should be covered by the
definition of intention.
The third criticism was that a person could be held
to have intended a result that it was his purpose
to avoid. Lord Goff expanded on this problem in a
debate in the House of Lords and gave the following
example:

“

‘A house is on fire. A father is trapped in
the attic floor with his two little girls. He
comes to the conclusion that unless they
jump they will all be burned alive. But he
also realises that if they jump they are
all likely to suffer serious personal harm.
The children are too frightened to jump
and, so in attempt to save their lives, he
throws one out of the window to the crowd
waiting below and jumps with the other
one in his arms. All are seriously injured,
and the little girl he threw out of the
window dies of her injuries.’

”

As a result of these criticisms, the Law Commission
came up with a different definition in 1993. In its
report Offences Against the Person and General
Principles, it proposed that ‘intentionally’ should be
defined as follows:

20 Mens rea

“

A person acts intentionally with respect to
a result when:
(i) it is his purpose to cause it; or
(ii) although it is not his purpose to cause
it, he knows that it would occur in the
ordinary course of events if he were to
succeed in his purpose of causing some
other result.

Tip

Extension question

”

However, even this definition could cause problems.
What is meant by ‘in the ordinary course of events’?
The meaning of this phrase appears broader than
the test of ‘virtual certainty’ used in Nedrick/
Woollin. This could mean that such a change in
the law would lead to more people being convicted
of offences which they did not directly intend to
commit.

In 2003, the Law Commission proposed yet another
definition of intention. This was in its Consultation
Paper No 177, A New Homicide Act for England and
Wales. However, following consultation, the Law
Commission decided that the present law had the
flexibility to deal with situations at both ends of the
spectrum, such as the example of the bomb where
it may only go off 50 per cent of the time and the
example of the father trying to save the lives of his
children.
So in its report Murder, Manslaughter and Infanticide,
No 304 (2006), the Law Commission recommended
the following definition:
(1) A person should be taken to intend a
result if he or she acts in order to bring
it about.
(2) In cases where the judge believes that
justice may not be done unless an
expanded understanding of intention
is given, the jury should be directed as
follows: an intention to bring about a
result may be found if it is shown that
the defendant thought that the result
was a virtually certain consequence of
his or her action.

?

Analyse and evaluate the difficulties the courts have had
in defining intention.

20.3 Recklessness
This is a lower level of mens rea than intention.
Recklessness is where the defendant knows there is a
risk of the consequence happening but takes that risk.

20.3.1 The case of Cunningham
The explanation of recklessness comes from the case
of Cunningham (1957).

Law Commission Reports

“

!

Foresight of consequences is a difficult topic. You need to
make sure you understand it and the sequence of cases
which have created the law.

”

The recommended reforms on murder have never
been implemented, so this definition has not been
made part of statutory law. The definition in Woollin
is still the law on intention.

Case study
Cunningham (1957)
D tore a gas meter from the wall of an empty house in
order to steal the money in it. This caused gas to seep
into the house next door, where a woman was affected
by it. Cunningham was charged with an offence under
s 23 of the Offences Against the Person Act 1861, of
maliciously administering a noxious thing. It was held that
he was not guilty since he did not realise the risk of gas
escaping into the next-door house. He had not intended
to cause the harm, nor had he taken a risk he knew about.
The offence involved in Cunningham uses the word
‘maliciously’ to indicate the mens rea required. The
court held that this word meant that to have the
necessary mens rea the defendant must either intend
the consequence or realise that there was a risk of
the consequence happening and decide to take that
risk. Knowing about a risk and taking it can also be
referred to as ‘subjective recklessness’. It is subjective
because the defendant himself realised the risk.
The case of Savage (1992) confirmed that the same
principle applies to all offences where the definition in
an Act of Parliament uses the word ‘maliciously’. The
Law Lords said that ‘maliciously’ was a term of legal
art. In other words, it has a special meaning when
used in an Act of Parliament, not its normal dictionary
definition. It means doing something intentionally or
being subjectively reckless about the risk involved.

9
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Do not forget that if the defendant has the higher
level of intention he will, of course, be guilty. For
example, if the defendant intends to punch the
victim in the face, that defendant has the higher level
of intention and is guilty of a battery. It is only when
the defendant does not have the higher level that
recklessness has to be considered.
Offences for which recklessness is sufficient for the
mens rea include:

■ assault and battery
■ assault occasioning actual bodily harm (s 47 of the
Offences Against the Person Act 1861)
■ malicious wounding (s 20 of the Offences Against
the Person Act 1861).

20.3.2 Past problems in the law
There used to be two levels of recklessness. These
were:

■ subjective, where the defendant realised the risk,
but decided to take it
■ objective, where an ordinary prudent person
would have realised the risk: the defendant was
guilty even if he did not realise the risk.
The first type of recklessness is the only recklessness
that the law now recognises as being sufficient
to prove a defendant guilty where recklessness is
required for the mens rea of an offence. However,
during the period from 1982 to 2003, it was accepted
that a defendant could be guilty of certain offences
even though he had not realised that there was a
risk. This was decided in the case of Metropolitan Police
Commissioner v Caldwell (1981).

Case study

This second meaning of ‘reckless’ caused problems
in cases where D was not capable of appreciating
the risk involved in his conduct, even though a
reasonable person would have realised there was a
risk. This occurred in Elliott v C (1983) where D was
a 14-year-old girl with learning difficulties. She did
not appreciate the risk that her act might set a shed
on fire. But she was found guilty because ordinary
adults would have realised the risk.
This seemed very unfair. The girl was not
blameworthy. If she had been judged by the standard
of a 14-year-old with learning difficulties then she
would not have been convicted. It was absurd to
judge her against the standard of ordinary adults.
This problem was eventually resolved when the
House of Lords overruled Caldwell in the case of G and
another (2003).

Case study
G and another (2003)
The defendants were two boys, aged 11 and 12 years,
who set fire to some bundles of newspapers in a shop
yard. They threw them under a large wheelie bin and
left. They thought that the fire would go out by itself.
In fact, the bin caught fire and this spread to the shop
and other buildings, causing about £1 million worth of
damage. The judge directed the jury that they had to
decide whether ordinary adults would have realised the
risk. The boys were convicted under both ss 1 and 3 of
the Criminal Damage Act 1971. On appeal, the House of
Lords quashed their conviction.
The House of Lords held that a defendant could not be
guilty unless he had realised the risk and decided to take
it. The House of Lords overruled the decision in Caldwell,
holding that in that case the Law Lords had adopted an
interpretation of s 1 of the Criminal Damage Act 1971
which was ‘beyond the range of feasible meanings’.

Metropolitan Police Commissioner v Caldwell (1981)
D had a grievance against the owner of a hotel. He got
very drunk and decided to set fire to the hotel. The fire
was put out quickly, without serious damage to the
hotel. D was charged with arson under s 1(2) of the
Criminal Damage Act 1971. This requires that D intended
endangerment to life or was reckless as to whether life
was endangered. D claimed that he was so drunk he
had not realised people’s lives might be endangered. His
conviction was upheld.
In Caldwell the House of Lords held that recklessness
covered two situations. The first is where D had
realised the risk and the second is where D had not
thought about the possibility of any risk.
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In G and another, the House of Lords approved of
the definition of recklessness set out in the draft
Criminal Code which states that a person acts:

“

‘recklessly with respect to:
(i) a circumstance when he is aware of a
risk that it exists or will exist;
(ii) a result when he is aware of a risk that
it will occur;
and it is, in the circumstances known to
him, unreasonable to take the risk.’

”


The reasons for the defendant taking the risk are
not relevant. It does not matter whether it was done
because the defendant was in a temper or he chose
to disregard the risk or simply did not care about
the risk.

It has also been suggested that having a subjective
test for recklessness means that a defendant can too
easily avoid liability. The prosecution have to prove
that D was aware of the risk. It can be difficult to
prove what was in D’s mind.

The important point is that the defendant must be
aware of the risk. This is the subjective aspect of
recklessness.

Another problem in the law on recklessness is that
it allows D’s characteristics to be taken into account
in deciding whether D realised the risk. Other areas
of criminal law, such as the defence of loss of control
and the defence of duress, do not allow all of D’s
characteristics to be taken into account. This means
that there are conflicting legal principles in the
different areas of law.

General application of law on recklessness
Initially it was thought that this decision in G and
another only affected the law on recklessness in
relation to criminal damage. However, the G and
another version of recklessness has since been applied
by the Court of Appeal to other areas of law. So now
the law is clear. Where recklessness is sufficient
for the mens rea of an offence, it must be subjective
recklessness. The prosecution must prove that the
defendant realised the risk and decided to take it.

Intention

20.3.3 Comment on recklessness
Following the decision in G and another (2003),
recklessness is now firmly based on a subjective
test. It focuses on whether D realised the risk (the
subjective test). This makes it clear that D is at fault.
It makes people take responsibility where they are
aware there is a risk of the consequence occurring.
It no longer makes defendants liable when they did
not realise the risk. This is fair on the defendant.
He is only guilty if he realises the risk. This is an
improvement on the law before the case of G and
another (2003) where even a 14-year-old with learning
difficulties, as in Elliott v C (1983), was liable because
the ‘reasonable’ adult would have seen the risk.

Problems
Although the law is fairer to defendants now, it can
be argued that the law is not so fair on innocent
victims and their families. Someone may have been
seriously injured or even killed yet the attacker may
be not guilty if he was not subjectively reckless. It
can be argued that the law does not give sufficient
protection to innocent members of the public.
There is conflict between public policy and legal
principles. Public policy is based on public protection
and the encouragement of good behaviour. Legal
principles impose liability where there is fault. It
was recognised in G and another (2003) that D must
be shown to be aware of the risk (the mental fault
element). It is often not possible to balance public
protection with fairness to the defendant.

Recklessness

Negligence

Figure 20.3 Ladder showing levels of fault

20.4 Negligence
A person is negligent if he fails to meet the standards
of the reasonable man. This means it is an objective
test. The defendant will be guilty because he did
not act as a reasonable man would have done in
the circumstances. What the defendant intended or
thought is not relevant. This makes it a much lower
level of fault to the two levels of fault, intention and
recklessness, that we have already looked at.
The concept of negligence making a person liable
is well known in the civil law, but it is not widely
used in the criminal law. It occurs in some statutory
offences, for example s 3 of the Road Traffic Act 1988
which makes it an offence to drive without due care
and attention.
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Figure 20.4 Key facts chart on levels of fault

Level of fault
mens rea

Explanation
‘A decision to bring about, in so far as it lies within the accused’s
Intention
(specific intent) power, [the prohibited consequence], no matter whether the
accused desired that consequence of his act or not.’
Recklessness
(basic intent)

Negligence

Mohan (1975)

The defendant must realise that there is a risk of the
consequences occurring and decide to take that risk.

Cunningham (1957)

A failure to meet the standards of the reasonable man.

Adomako (1994)

The only mainstream offence for which negligence is
relevant is manslaughter. One form of manslaughter
can be committed by ‘gross negligence’. This means
there has to be a very high degree of negligence. The
leading case is Adomako (1994). The level used in civil
cases is not enough. Manslaughter is explained in
more detail in Book 2 as it is only required for the full
A level specification.

20.5 Transferred malice
This is the principle that the defendant can be
guilty if he intended to commit a similar crime but
against a different victim. An example is aiming
a blow at one person with the necessary mens rea
for an assault causing actual bodily harm, but
actually hitting another person. This occurred in
Latimer (1886).

Case study
Latimer (1886)
D aimed a blow with a belt at a man in a pub because
that man had attacked him. The belt bounced off the
man and struck a woman in the face. D was guilty of an
assault against the woman, although he had not meant
to hit her.
However, where the mens rea is for a completely
different type of offence, then the defendant may
not be guilty. This was the situation in Pembliton
(1874), where the defendant threw a stone,
intending it to hit people with whom he had been
fighting. The stone hit and broke a window. The
intention to hit people could not be transferred to
the window.
A more recent case on transferred malice is Gnango
(2011).
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Case/example

Case study
Gnango (2011)
Gnango and another man, known only as ‘Bandana Man’,
shot at each other. Bandana Man hit an innocent passerby
and killed her. Gnango was tried and convicted of her
murder. The Court of Appeal quashed the conviction but
it was reinstated by the Supreme Court. They held he
was guilty of the murder of the passerby as, by agreeing
to the shoot out with Bandana Man, he was attempting
to murder Bandana Man and also aiding and abetting
Bandana Man’s attempt to murder him. Bandana Man
would have been guilty of the murder of the passerby
under the doctrine of transferred malice. This meant that
Gnango, because of his participation in the attempted
murder of himself, was also guilty of the murder of the
passerby under the principle of transferred malice.

20.5.1 General malice
In some cases, the defendant may not have a specific
victim in mind: for example, a terrorist who plants a
bomb in a pub, intending to kill or injure anyone who
happens to be there. In this case the defendant’s mens
rea is held to apply to the actual victim.

20.6 Coincidence of actus reus
and mens rea
In order for an offence to take place, both the actus
reus and the mens rea must be present at the same
time. For example, if you decide to go round to
your next-door neighbour, intending to assault him,
but when you get to his house you change your mind
and do not actually assault him, you cannot be guilty
of an assault even though you had the mens rea.
If, two hours later, you are driving your car out of
your driveway and knock down your neighbour
because you did not see him, you have now

20 Mens rea
done what could be the actus reus for an assault.
However, you are not guilty of any criminal offence
since at the moment you hit your neighbour you
did not have the necessary mens rea. The mens rea
and the actus reus were not present at the same
time.
In Thabo Meli v R (1954) the court had to decide whether
the actus reus and mens rea were present together.

The Court of Appeal held that once Fagan knew the car
was on the police officer’s foot he had the required mens
rea. As the actus reus (the car putting force on the foot)
was still continuing, the two elements were then present
together. The actus reus in this case was a continuing act
as, so long as the defendant developed the mens rea at
some time while the act was continuing, then he could
be guilty.

Case study
Thabo Meli v R (1954)

Why
should I
move it?

Ds attacked a man and believed they had killed him.
They then pushed his body over a low cliff. In fact, the
man had survived the attack but died of exposure when
unconscious at the foot of the cliff. It was held that Ds
were guilty of murder.
The defendants in this case were guilty as the required
mens rea and actus reus were combined in a series of
acts. A similar situation occurred in Church (1965).

Case study
Church (1965)
D had a fight with a woman and knocked her out. He
tried, unsuccessfully, for about half an hour to bring her
round. He thought she was dead and he put her in the
river. She drowned. His conviction for manslaughter was
upheld.

20.6.1 Continuing act
Where there is a continuing act for the actus reus
and at some point while that act is still going on the
defendant has the necessary mens rea, then the two
do coincide and the defendant will be guilty. This is
illustrated by the case of Fagan v Metropolitan Police
Commissioner (1986).

Case study
Fagan v Metropolitan Police Commissioner (1986)
Fagan was told by a police officer to park by a kerb.
In doing this Fagan drove on to the policeman’s
foot, without realising he had done so. Initially,
Fagan refused to move the car. When the policeman
pointed out what had happened, he asked Fagan
several times to move the car off his foot. Eventually,
Fagan did move the car. Fagan was convicted of
assaulting the police officer in the execution of
his duty.

Figure 20.5

Activity
Explain in the following situations whether actus reus and
mens rea are present. (Do not forget that there may be
transferred malice.)
1 Bart has had an argument with Cara. He aims a punch
at her head, but Cara dodges out of the way and Bart
hits Homer who was standing behind Cara.
2 Desmond is sitting in a lecture. He pushes his chair
back, but does not realise that one of the chair legs
is pressing onto Mark’s foot. Mark asks Desmond
to move the chair, but Desmond thinks what has
happened is funny and does not move but sits there
laughing for several minutes.
3 Sian throws a stone at a cat. Her aim is very poor and
the stone hits Ratinder who is standing several feet
away.
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Summary
Different crimes require different levels of mens
rea
■ Intention is the highest form of mens rea
– this may be direct intent where D’s aim
or purpose of desire is to bring about the
consequence; or
– it may be oblique where D does not desire
the consequence but foresees it as virtually
certain
– foresight of consequences is not the same
as intention but it is evidence from which a
jury may ‘find’ intention
■

■

Recklessness requires proof that D, knowing
of the risk, took that risk: this is subjective
recklessness

■

Negligence is where D fails to meet the
standards of the reasonable man

■

Transferred malice is where D intends to commit
a crime against one person, but inadvertently
commits against another person

■

There must be coincidence of actus reus and
mens rea: this can be through a continuing act

Summaries and practice
questions help your students
prepare for their exams

Assess
Practice questions
1 Which of the following statements best defines
recklessness in the criminal law?

A Intention to commit the offence charged

A Failing to meet the standards of the
reasonable man

B Foreseeing that the consequence is a natural
result of the act

B A reasonable man would realise the risk

C Evidence from which intention can be found

C D realises the risk and decides to take it

D Realising the risk and taking it

D Being capable of realising the
risk
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2 Which of the following statements best defines
foresight of consequences in the criminal law?

[1 mark]

[1 mark]

3 Explain and illustrate the concept of coincidence
of actus reus and mens rea.
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