
Philip Lynch 
Paul Fairclough 

Toby Cooper
SERIES EDITOR: 
Eric Magee

FIFTH EDITION

UK GOVERNMENT 
AND POLITICS

for AS/A-level

SAMPLE CHAPTER

889233 A level PolParticUKdov Sample Chapter_F.indd   1 19/10/2016   08:43



Chapter 6  The Suprem
e Court

87

Th
em

e 
1 

 G
ov

er
nm

en
t 

in
 t

he
 U

K

86

Chapter 6

The Supreme Court

The UK Supreme Court’s power to hear appeals and review the action of 

other public bodies allows it to establish new rules or ‘precedents’ that 

affect not only the case in question, but also all subsequent cases.

At 2.30 a.m. on 10 June 2011, Paul Fyfe was stabbed to death by a man 

later known in court as ‘Hirsi’. A third man, known as ‘Jogee’, had been 

drinking and taking drugs with Hirsi on that evening. Although Jogee had 

not stabbed Mr Fyfe, he had been shouting encouragement to Hirsi at the 

time of the fatal attack.

However, at the Crown Court trial that followed, both Hirsi and Jogee 

were found guilty of murder, under the so-called ‘joint enterprise’ rule. 

This rule or ‘precedent’ had been established in common law by the 

courts in earlier cases such as Chan Wing-Siu v The Queen (1985). It 

meant that any individual who was part of a group that committed an 

offence could be convicted for that crime, even if they themselves had 

not ‘pulled the trigger’.

Jogee’s appeal against his murder conviction eventually made its 

way to the UK’s highest court, the Supreme Court. In the case of 

R v Jogee (2016), the court used its power to change the rules on 

joint enterprise. It was no longer enough simply to be present 

when a crime was committed in order to be convicted of that 

crime; there would also have to be ‘intent’, ‘encouragement’ or 

‘assistance’. Jogee’s actions on the evening of the murder meant 

that his sentence was only reduced from 20 to 18 years but 

the case had a wider importance because a new precedent 

had been established. In March 2016, just 1 month after 

the Supreme Court’s ruling, the Daily Telegraph reported 

that two defendants in another murder case had walked 

free after a judge ruled that they no longer had any case 

to answer. Some commentators argued that the Supreme 

Court had, in effect, ‘changed’ the law, rather than simply 

‘applied’ the law.

Learning outcomes

At the end of this chapter you will have:

l knowledge of the role and composition of the Supreme Court

l an understanding of key concepts such as the rule of law, judicial 

independence and judicial neutrality

l an awareness of how the Supreme Court uses its powers to review the 

actions of other institutions and protect rights

l an appreciation of the impact that the court has through its work

l a grasp of what Brexit might mean for the jurisdiction, power and 

authority of the Supreme Court

Debate

Has the UK judiciary become more politicised in recent years?

Yes
■ The Human Rights Act (1998) has drawn senior 

judges into the political fray by requiring them to rule 

on the ‘merit’ of an individual piece of statute law as 

opposed to its ‘application’.

■ The Factortame case (1990) established the 

precedent that UK courts can ‘suspend’ Acts of 

Parliament where they are thought to contradict EU 

law.
■ The creation of the Supreme Court in 2009 and 

the physical relocation of those senior judges to 

Middlesex Guildhall has brought senior judges into 

the public arena and subjected them to greater 

scrutiny by the media.

■ Politicians have broken with convention by publicly 

criticising rulings handed down by senior judges. 

Theresa May did this when she was home secretary.

No
■ The appointments process for senior judges has been 

made more transparent and less open to accusations 

of political interference through the creation of the 

JAC and the separate Supreme Court appointment 

process.
■ Although ‘politicisation’ is often associated with 

political interference and/or control, the UK senior 

judiciary has, in fact, become more independent in 

the wake of the Constitutional Reform Act (2005), 

including, for example, the downgrading of the role of 

Lord Chancellor. 

■ Increased conflict between judges and politicians 

is a positive thing because it shows that the courts 

are prepared to challenge the government when it 

appears to be encroaching upon our civil liberties.

■ The fact that senior judges still benefit from security 

of tenure and guaranteed salaries helps to insulate 

them from political pressure.

For many years this simply meant that the UK government could be 

called to account at the European Court of Justice (ECJ). However, in the 

wake of the Factortame case (1990), UK courts have also been able to 

suspend UK statutes that appear to be in violation of EU law.

Key terms

Factortame  A case in which 

the European Court of Justice 

established the precedent that 

UK courts can suspend UK 

statute law where it appears to 

violate EU law, at least until the 

European Court of Justice is able 

to make a final determination as 

to the legality of the statute in 

question. The case took its name 

from a Spanish-owned fishing 

company, Factortame Limited, 

which had challenged the 

legality of the Merchant Shipping 

Act (1988) under European law.

Case study

The UK Supreme Court hearing a case 

relating to EU law
United States of America v Nolan (2015)

This case resulted from a claim against the US government under the Trade 

Union and Labour Relations Act 1992. Nolan, who had been employed by 

the US Army at a base in Hampshire, had argued that there should have 

been more consultation with workers’ representatives before making her 

redundant. The US government argued that the secretary of state had 

acted ultra vires under the European Communities Act (1972), because the 

regulations under which Nolan had made her original claim went beyond 

the basic rights given under EU Law. The Supreme Court found in Nolan’s 

favour, arguing that the secretary of state had not exceeded his powers 

when issuing regulations in 1995.

Questions
■ Why did the US government feel that giving an employee a right to proper 

consultation before making them redundant was ultra vires?

■ What does this case tell us about the nature and complexity of the 

Supreme Court’s work?

Activity

What are the likely changes in 

how the judiciary works following 

Britain’s exit from the EU?

Synoptic link

For more about the constitution, 

please see Chapter 3.
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Distinguish between

European Court of Human Rights and European Court of Justice

European Court of Human Rights 

l The European Court of Human Rights was 

established by the Council of Europe.

l It hears cases brought under the European 

Convention on Human Rights.

l It is based in Strasbourg but is not an EU institution.

European Court of Justice

l The European Court of Justice is the ‘supreme 

court’ of the European Union.

l It hears cases arising under EU law.

l It is based in Luxembourg.

Exam focus

Short-answer questions (around 5 minutes each)

Explain, using examples, the meaning of each of the following terms:

 1 Judicial review

 2 Ultra vires

 3 Factortame

 4 Judicial Appointments Commission (JAC)

Mid-length questions (around 10 minutes each)

 1 Outline two arguments ‘for’ and two arguments ‘against’ the Human Rights Act (1998).

 2 Outline the main differences between:

(a) The Human Rights Act (1998) and a US-style Bill of Rights

(b) Judicial independence and judicial neutrality

(c) The European Court of Human Rights and the European Court of Justice

Such a distinction will always be flawed as a result of the role that 

senior judges play in interpreting and clarifying the law when resolving 

disputes that arise under it. The Supreme Court’s ability to establish 

precedent through common law could therefore be seen as a quasi-

legislative power.

The unelected nature of the UK Supreme Court

Criticism of the Supreme Court on the grounds that it is too powerful 

for an entirely unelected body is clearly misguided. As we have already 

established, the Supreme Court has no more power than the Appellate 

Committee of the House of Lords that it replaced back in 2009. Although 

it is often said that the House of Lords wields too much power for an 

unelected body, that was never a criticism levelled at the Law Lords who 

sat in the Appellate Committee. Moreover, we should remember that it is 

rare for those in senior judicial positions worldwide to be elected to office. 

Judicial independence requires that senior judges are free to interpret the 

law and dispense justice fairly, without fear of being arbitrarily removed 

from office through the ballot box (or by any other means).

The Roman poet Juvenal asked the rhetorical question: ‘Quis 

custodiet ipsos custodes?’ (‘Who is to guard the guards themselves?’) 

From the perspective of the UK Supreme Court, it is clear that judicial 

independence demands a degree of unaccountability. It is an essential 

feature of democracy that we must at times place our trust in those who 

are not directly accountable to the citizenry at large. 

Key term

Quasi-legislative  Where the 

impact of differences in the 

court’s interpretations over time 

can appear tantamount to a 

legislative change, even though 

parliament has made no changes 

to statute law.

In focus

Max Weber’s three 

sources of authority

■ Traditional authority based 

on established traditions and 

customs
■ Charismatic authority based on 

the characteristics of leaders

■ Legal–rational authority 

granted by a formal process, such 

as an election

UK/US comparison

The UK and US judiciary
■ Under the US Constitution, individual US states are free to organise their own state-level judiciary largely as they see 

fit. As a result, UK/US comparisons tend to focus on the higher levels of the US federal judiciary in the USA and the 

senior judiciary in the UK.

■ The US judiciary, like the UK judiciary, is broadly hierarchical in structure. The US Supreme Court sits above 13 US 

Federal Circuit Courts of Appeal, with US District Courts, the US Claims Court and the US Court of International Trade 

at the lowest tier.

■ Whereas the UK Supreme Court comprises 12 members (the president of the court, the deputy president of the 

court and 10 Justices of the court), the US Supreme Court has numbered nine justices since 1869 (with one chief 

justice and eight associate justices).

■ US courts, like their UK counterparts, are expected to operate with high levels of judicial independence and judicial 

neutrality. Judges on both sides of the Atlantic must rely on other state institutions to enforce their judgements. 

■ The UK Supreme Court inherited its main powers from the Law Lords who sat in the Appellate Committee of 

the House of Lords that the Supreme Court replaced in 2009. The role and powers of the US Supreme Court are 

set out in Article 3 of the US Constitution but the court’s main power — that of judicial review — is not clearly 

enumerated. This power was instead ‘discovered’ by the court in the case of Marbury v Madison (1803) and extended 

in a number of landmark cases thereafter.

■ The power of judicial review allows the US Supreme Court to strike down regular Acts of Congress if they violate 

constitutional provisions. This makes the US Supreme Court significantly more powerful than its UK counterpart — 

which, in the absence of a codified and supreme constitution, has the doctrine of parliamentary sovereignty and the 

supremacy of statute law to contend with.

■ The US Bill of Rights is far harder to change or ignore than the UK Human Rights Act (1998), which can easily be 

repealed or derogated in times of national emergency. Subsequent amendments to the US Constitution have offered 

citizens further entrenched guarantees. For example, the 14th Amendment (1868) guarantees equal protection 

under the law.

What you should know

Having read this chapter you should have knowledge and understanding of the following:

■ The term ‘judiciary’ refers collectively to all judges in the UK, from lay magistrates all the way up to justices 

of the UK Supreme Court. However, students of politics are primarily concerned with the work of the 

Supreme Court.
■ Under the doctrine of the rule of law, judges are expected to operate under the twin principles of judicial 

independence and judicial neutrality. Judicial independence requires that judges are able to apply the law as 

they see fit, free from external political controls. Judicial neutrality demands that justices set aside personal 

bias when applying the law.

■ In recent years, the independence of the UK judiciary has been enhanced as a result of reforms to the judicial 

appointments process and the greater separation of powers achieved following reforms to the role of Lord 

Chancellor and the creation of a new UK Supreme Court.

■ The Supreme Court can defend the rights of citizens by making ultra vires rulings where government officials 

have acted beyond their authority, by issuing a declaration of incompatibility under the Human Rights Act 

(1998), or by finding that UK law violates EU law — for as long as the UK remains an EU member state.

■ The Supreme Court has the power to establish legally binding precedent or ‘common law’ using the power 

of judicial review. This role is particularly significant where statute law is ambiguous or unclear, or where the 

laws passed by parliament conflict with European law or are deemed incompatible with the Human Rights 

Act (1998).
■ The Supreme Court was not afforded any significant powers beyond those held by the Appellate Committee 

of the House of Lords, which it replaced in October 2009, but it has grown in status and authority in recent 

years and may well continue to do so.Distinguish between
A clarification of the 
difference between 
two commonly 
confused concepts or 
institutions.

Exam focus
Practice exam questions at 
the end of each chapter.

US/UK comparison
An end of chapter 
summary comparing 
the USA and UK in 
this topic area.

Get the most  
from this book

This new edition of our best-selling textbook covers the key content of the 
government and politics specifications for teaching from September 2017.

Special features

Learning outcomes
A summary of the 
learning objectives 
for each chapter.

Synoptic link
Page-reference links 
between concepts that 
occur in more than one 
area of the specification.

Key terms
Concise definitions of key 
terms where they first appear.

Case study
Topical examples 
to use in essays.

Debate
The two sides of a 
controversial question set 
out to hone evaluation skills.

What you should know
A summary at the end 
of the chapter against 
which students can 
check their knowledge.

In focus
Summaries 
of key points.
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Chapter 6

The Supreme Court

The UK Supreme Court’s power to hear appeals and review the action of 
other public bodies allows it to establish new rules or ‘precedents’ that 
affect not only the case in question, but also all subsequent cases.

At 2.30 a.m. on 10 June 2011, Paul Fyfe was stabbed to death by 
a man later known in court as ‘Hirsi’. A third man, known as 
‘Jogee’, had been drinking and taking drugs with Hirsi on that 
evening. Although Jogee had not stabbed Mr Fyfe, he had 
been shouting encouragement to Hirsi at the time of the fatal 
attack.

However, at the Crown Court trial that followed, both 
Hirsi and Jogee were found guilty of murder, under 

the so-called ‘joint enterprise’ rule. This rule or 
‘precedent’ had been established in common 
law by the courts in earlier cases such as Chan 

Wing-Siu v The Queen (1985). It meant that 
any individual who was part of a group that 
committed an offence could be convicted 
for that crime, even if they themselves 
had not ‘pulled the trigger’.

Jogee’s appeal against his murder 
conviction eventually made its way to 
the UK’s highest court, the Supreme 
Court. In the case of R v Jogee (2016), 
the court used its power to change 
the rules on joint enterprise. It 
was no longer enough simply 
to be present when a crime 
was committed in order to be 
convicted of that crime; there 
would also have to be ‘intent’, 

Learning outcomes
At the end of this chapter you will have:
l knowledge of the role and composition of the Supreme Court
l an understanding of key concepts such as the rule of law, judicial 

independence and judicial neutrality
l an awareness of how the Supreme Court uses its powers to review the 

actions of other institutions and protect rights
l an appreciation of the impact that the court has through its work
l a grasp of what Brexit might mean for the jurisdiction, power and 

authority of the Supreme Court
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‘encouragement’ or ‘assistance’. Jogee’s actions on the evening of the 
murder meant that his sentence was only reduced from 20 to 18 years 
but the case had a wider importance because a new precedent had been 
established. In March 2016, just 1 month after the Supreme Court’s 
ruling, the Daily Telegraph reported that two defendants in another 
murder case had walked free after a judge ruled that they no longer had 
any case to answer. Some commentators argued that the Supreme Court 
had, in effect, ‘changed’ the law, rather than simply ‘applied’ the law.

The role and composition of the Supreme Court
The UK judiciary does not exist as a single body. Scotland and Northern 
Ireland operate under different legal arrangements to those in place in 
England and Wales. The one feature common to all three systems is the 
part played by the UK Supreme Court, which acts as the highest court of 
appeal from the Court of Appeal in England and Wales, the High Court of 
Justiciary and Court of Session in Scotland, and the Court of Judicature in 
Northern Ireland (see Figure 6.1).

Key term

Judiciary  In normal usage the 
term ‘judiciary’ refers collectively 
to all UK judges, from lay 
magistrates and those serving 
on tribunals right up to the 12 
senior justices sitting in the 
UK Supreme Court. In a wider 
sense the term might be seen 
as encompassing all of those 
who are directly involved in the 
administration and application of 
justice.

Supreme Court
Appeals from the Court of Appeal and in exceptional circumstances from the  
High Court (also Scotland and Northern Ireland). Also, devolutionary jurisdictional 
issues previously heard by the Privy Council.

Court of Appeal

High Court

Queen’s Bench Division
Contract and tort, etc.
Commercial Court
Admiralty Court

Administrative Court
Supervisory and appellate 
jurisdiction overseeing the 
legality of decisions and 
actions of inferior courts, 
tribunals, local authorities, 
Ministers of the Crown 
and other public bodies 
and officials

Family Division

Divisional Court
Appeals from the 
Magistrates’ Courts

Chancery Division
Equity and trusts, 
contentious probate, 
tax partnerships, 
bankruptcy and 
Companies Court, 
Patents Court

Divisional Court
Appeals from the  
County Courts on 
bankruptcy and land

Crown Court
Trials of indictable offences, appeals from 
magistrates’ courts, cases for sentence

County Courts
Majority of civil litigation  
subject to nature of the claim

Magistrates’ Courts
Trials of summary offences, committals to 
the Crown Court, family proceedings 
courts and youth courts

Tribunals
Hear appeals from decisions on: 
immigration, social security, child  
support, pensions, tax and lands

Criminal Division
Appeals from the Crown Court

Civil Division
Appeals from the High Court, tribunals  
and certain cases from County Court

Figure 6.1 The judiciary in England 
and Wales
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The origins and functions of the Supreme Court
Why was the UK Supreme Court established?
Before the UK Supreme Court began its work in October 2009, the 
highest court of appeal in the UK comprised the 12 Law Lords who sat in 
the Appellate Committee of the House of Lords. The UK Supreme Court 
was established under the Constitutional Reform Act (CRA, 2005) in 
response to a number of longstanding concerns:
■ concerns over the incomplete separation of powers, or partial ‘fusion of 

powers’, present in the UK system: specifically, the position of the Lord 
Chancellor and the presence of the Law Lords in the upper chamber of 
the legislature

■ criticisms of the opaque system under which senior judges such as the 
Law Lords were appointed

■ confusion over the work of the Law Lords — specifically, a widespread 
failure to understand the distinction between the House of Lords’ 
legislative and judicial functions

What functions does the Supreme Court perform?
Under the Constitutional Reform Act (2005) the new UK Supreme Court 
took on most of those judicial roles previously performed by the Law 
Lords:
■ to act as the final court of appeal in England, Wales, and Northern 

Ireland — and hear appeals from civil cases in Scotland
■ to clarify the meaning of the law, by hearing appeals in cases where 

there is uncertainty

The appointments process and the composition 
of the court
How are Supreme Court justices appointed?
Appointments to all positions in the senior judiciary were traditionally 
made by the monarch on the advice of the prime minister and the Lord 
Chancellor. The Lord Chancellor would consult existing senior judges 
through a process known as secret soundings.

It was said that this system lacked transparency, undermined the 
separation of powers, and resulted in a senior judiciary drawn almost 
exclusively from a very narrow social circle: public school and Oxbridge 
educated, white, male and beyond middle age. Such criticisms were at the 
heart of the 2005 Constitutional Reform Act (CRA).

The founding justices of the new Supreme Court were those working 
Law Lords in post on 1 October 2009. Although these individuals 
remained members of the House of Lords, they were barred from sitting 
and voting in the upper chamber for as long as they remained justices 
of the new Supreme Court. Under the Constitutional Reform Act (2005), 
those appointed to the court after 1 October 2009 are not automatically 
awarded peerages.

Synoptic link

For more about the constitution, 
please see Chapter 3.

Key term

Secret soundings  This refers to 
the informal and secretive way 
in which most senior UK judges 
were once appointed. The phrase 
describes the way in which 
the Lord Chancellor consulted 
in secret with close associates 
and those already serving 
in the senior judiciary. The 
resulting lack of transparency in 
appointments led to accusations 
of elitism.

Senior judiciary  The senior 
judiciary comprises justices of 
the Supreme Court (formerly the 
Lords of Appeal in Ordinary, or 
Law Lords), heads of divisions, 
Lords Justices of Appeal, High 
Court judges and deputy High 
Court judges.

2005 Constitutional Reform 
Act (CRA)  The CRA reduced the 
power of the Lord Chancellor 
and placed most senior judicial 
appointments into the hands 
of a new, independent Judicial 
Appointments Commission 
(JAC). It was hoped that this 
change would enhance the 
separation of powers and result 
in a senior judiciary that was 
more socially representative of 
the broader population. The Act 
also provided for the creation of 
the Supreme Court.
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In order to be considered for appointment as a justice of the Supreme 
Court today, candidates must have either held high judicial office for at 
least 2 years or been a qualifying practitioner for a period of 15 years.

Vacancies in the US Supreme Court are filled by an ad hoc selection 
commission, as opposed to the Judicial Appointments Commission (JAC) 
which deals with all other appointments to the senior judiciary in the 
UK. Following the Constitutional Reform Act (2005), the JAC convenes 
a five-member commission to consider nominees for appointment. This 
selection commission should comprise: the president of the Supreme 
Court; the deputy president of the Supreme Court; one member of the 
JAC; one member of the Judicial Appointments Board for Scotland; and 
one member of the Northern Ireland Judicial Appointments Commission.

Although the appointments procedure (see Figure 6.2) still involves 
a government minister, their input is greatly reduced as they are not 
permitted to repeatedly reject names put forward by the selection 
commission.

Composition: does the Supreme Court ‘look like  
the UK’?
Although one would hardly expect a superior court such as the UK 
Supreme Court to be entirely socially representative of the broader 
population — due to the qualifications for office and the importance of 
the role — the membership of the court has left it open to accusations of 
elitism (see Table 6.1).

Key term

Qualifying practitioner  
Someone who has a senior 
courts qualification; is an 
advocate in Scotland or a 
solicitor entitled to appear in 
the Scottish Court of Session 
and the High Court of Justiciary; 
or is a member of the Bar of 
Northern Ireland or a solicitor 
of the Court of Judicature of 
Northern Ireland.

Nomination

A vacancy
arises

A five-member selection
commission is convened to

consider possible nominees and
make a ‘selection’ based on merit

The commission submits
a report to the Lord

Chancellor identifying a
nominee

Confirmation

Once ‘notified’, the prime
minister must recommend
the candidate to the queen

Accepts the
selection by

‘notifying’ the prime
minister

Lord Chancellor

Appointment confirmed,
once the monarch has
issued letters patent

Rejects selection

Requires commission to
reconsider its selection

Figure 6.2 Appointing justices to the UK Supreme Court
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Table 6.1 The make-up of the UK Supreme Court, end of August 2016

Justice, position Birth date (age at end of August 2016) School type, name of university

Lord Neuberger of Abbotsbury
President of the Supreme Court

10/01/1948 (68) Independent
Christ Church, Oxford

Baroness Hale of Richmond
Deputy President

31/01/1945 (71) State grammar
Girton College, Cambridge

Lord Mance
Justice of the Supreme Court

06/06/1943 (73) Independent
University College, Oxford

Lord Kerr of Tonaghmore
Justice of the Supreme Court

22/02/1948 (68) State grammar
Queen’s University, Belfast

Lord Clarke of Stone-cum-Ebony
Justice of the Supreme Court

13/05/1943 (73) Independent
King’s College, Cambridge

Lord Wilson of Culworth
Justice of the Supreme Court

09/05/1945 (71) Independent
Worcester College, Oxford

Lord Sumption
Justice of the Supreme Court

09/12/1948 (67) Independent
Magdalen College, Oxford

Lord Reed
Justice of the Supreme Court

07/09/1956 (59) Independent
Edinburgh; Balliol College, Oxford

Lord Carnwath of Notting Hill
Justice of the Supreme Court

15/03/1945 (71) Independent
Trinity College, Cambridge

Lord Hughes of Ombersley
Justice of the Supreme Court

11/08/1948 (68) Independent
University of Durham

Lord Toulson
Justice of the Supreme Court

23/09/1946 (69) Independent
Jesus College, Cambridge

Lord Hodge
Justice of the Supreme Court

19/05/1953 (63) Independent
Corpus Christi College, Cambridge

Key doctrines and principles that underpin the work  
of the Supreme Court

The rule of law
The rule of law is a key doctrine of the UK constitution under which 
justice is guaranteed to all. A. V. Dicey saw the rule of law as one of 
the ‘twin pillars’ of the constitution; the other being parliamentary 
sovereignty.

According to Dicey the rule of law has three main strands:
■ No one can be punished without trial. While this principle makes 

good sense in theory, it is not always maintained in practice. As we 
will see later in this chapter, terrorist suspects have been subject to a 
range of punishments without trial under measures passed since 2001, 
including indefinite detention, the imposition of control orders and the 
freezing of their assets. 

■ No one is above the law and all are subject to the same justice. 
Again, while this would appear to be a principle that would hold 
true in all liberal democracies, there have always been those who 
are effectively above the law in the UK. For example, the monarch, 
foreign ambassadors and MPs. In the case of MPs, a number of them 
even tried to use parliamentary privilege as a way of ending legal 
proceedings taken against them over their expenses.
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■ The general principles of the constitution (e.g. personal freedoms) 
result from the judges’ decisions rather than parliamentary 
statute. While the decisions of judges (i.e. case law or common 
law) certainly have a part to play in defining the UK’s constitutional 
arrangements, parliament remains sovereign and statute law reigns 
supreme. Any legal precedent can be overturned by the means of a 
simple Act of Parliament.

Judicial independence and judicial neutrality
The rule of law clearly demands that judges at all levels of the UK 
judiciary should operate with a high level of independence and dispense 
justice with a degree of neutrality. However, it is important to draw a 
clear distinction between judicial independence and judicial neutrality.  
The absence of judicial independence is a threat to judicial neutrality 
because the impartiality of judges is compromised if they are subject 
to external control. However, judicial independence does not guarantee 
judicial neutrality because judges may still allow their personal views to 
influence the way they administer justice. 

Distinguish between

Judicial independence and judicial neutrality

Judicial independence
l Judicial independence is the principle that those in 

the judiciary should be free from political control.
l Such independence allows judges to ‘do the right 

thing’ and apply justice properly, without fear of 
the consequences.

Judicial neutrality
l Judicial neutrality is where judges operate 

impartially (i.e. without personal bias) in their 
administration of justice.

l Judicial neutrality is an essential requirement of 
the rule of law.

How is judicial independence maintained?
Judicial independence in the UK is based upon six main pillars:
■ The ‘security of tenure’ enjoyed by judges. Judges are appointed for 

an open-ended term, limited only by the requirement that they must 
retire by the age of 75. This means that politicians cannot seek to bring 
influence to bear by threatening to sack or suspend them. Members of 
the senior judiciary can only be removed as a result of impeachment 
proceedings requiring a vote in both Houses of Parliament.

■ Guaranteed salaries paid from the Consolidated Fund. Judges’ 
salaries are classified as ‘standing services’ and are therefore paid 
automatically from the Consolidated Fund. This means that politicians 
are unable to manipulate judges’ salaries as a way of controlling them.

■ The offence of contempt of court. Under sub judice rules, the 
media, ministers and other individuals are prevented from speaking 
out publicly during legal proceedings. This requirement is designed to 
ensure that justice is administered fairly, without undue pressure being 
brought to bear by politicians or the public in general.

■ A growing separation of powers. The downgrading of the post 
of Lord Chancellor and the creation of a new UK Supreme Court 
enhanced the separation between the senior judiciary and the 
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other branches of government. Prior to these changes, the most 
senior judges, the Law Lords, sat in the House of Lords and the Lord 
Chancellor held significant roles in all three branches of government: 
executive, legislature and judiciary.

■ An independent appointments system. The Constitutional Reform 
Act (2005) saw the creation of an independent Judicial Appointments 
Commission (JAC). This brought greater transparency to the process of 
judicial appointments and served to address concerns that the system 
in place previously had been open to political bias.

■ The training and experience of senior judges. Most senior judges 
have served an ‘apprenticeship’ as barristers and come to the bench 
having achieved a certain status within their chosen profession. It 
is argued that such individuals take considerable pride in their legal 
standing and are therefore unlikely to defer to politicians or public 
opinion, where this would be seen to compromise their judicial 
integrity.

How is judicial neutrality guaranteed?
In simple terms, of course, it is impossible to guarantee 
judicial neutrality: judges are human, after all, and they will 
inevitably bring some degree of personal bias to their work. 
However, the promise of a universal application of the law 
under the doctrine of the rule of law requires that such 
bias is not allowed to colour judicial decisions.

There are four main ways in which this goal is achieved:
■ The relative ‘anonymity’ of senior judges. Judges 

have traditionally operated away from the public eye. 
Until recently, judges rarely spoke out publicly on 
issues of law or public policy, and senior judges are still 
expected to avoid being drawn into open defence of 
their rulings, or criticism of those in government.

■ Restriction on political activity. As with many senior 
civil servants, judges are not supposed to campaign on 
behalf of a political party or a pressure group. Although 
judges retain the right to vote, their political views or 
outlook should not become a matter of public record.

■ Legal justifications of judgements. Senior judges 
are generally expected to offer an explanation of how 
their decisions are rooted in law. This requirement that 
decisions be clearly rooted in the law makes it less likely 
that senior judges will be guided by personal bias.
 Note that in the case of the UK Supreme Court, 
decisions are published in full on the court’s official 
website, along with press summaries of significant cases. 

■ High-level training. Judges are part of a highly trained 
profession, regulated by the Law Society. Senior judges 
have commonly served for many years as barristers 
before taking to the bench, and their elevation to the 
higher ranks of the judiciary would normally reflect 
a belief that they are able to put any personal bias 
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they might hold to one side when administering justice. Although the 
security of tenure enjoyed by senior judges makes it difficult to remove 
those whose neutrality is open to question, additional guidance and 
training can be required in such cases, and individual judges might also 
be moved away from more serious cases while their performance is 
monitored. 

Threats to judicial neutrality
The main question mark over judicial neutrality comes from the narrow 
recruiting pool from which senior judges have traditionally been drawn, 
with most of those appointed to the higher tiers of the judiciary being 
privately schooled, Oxbridge-educated, white, middle-class men, who are 
beyond middle age. How, it is argued, can judges be truly neutral when 
their own life experiences are so very different from most of those who 
are brought before them? The creation of the Judicial Appointments 
Commission appears to have done little to address this problem, and 
the composition of the UK Supreme Court, although determined under 
entirely different procedures, is similarly unrepresentative.

Critics also point to the way in which senior judges have been drawn 
into the political fray in recent years, with the suggestion that the 
passage of measures such as the Human Rights Act (1998) has resulted 
in a politicisation of the judiciary. However, while some see this growing 
public profile and increased conflict between senior judges and politicians 
as a threat to judicial neutrality, it could just as easily be seen as evidence 
of growing independence and neutrality — not least because senior 
judges appear increasingly willing to take on the political establishment in 
defence of civil liberties.

Key term

Politicisation  The process by 
which individuals traditionally 
regarded as being beyond the 
party political fray are drawn 
into it. Politicisation of the 
judiciary is said to result from 
appointments being made on 
political grounds as opposed to 
being truly meritocratic. The 
way in which the UK judiciary 
was drawn into areas of political 
controversy in the wake of the 
Human Rights Act (1998) was 
also seen by some as evidence of 
politicisation.

Debate

Has the UK judiciary become more politicised in recent years?
Yes
■ The Human Rights Act (1998) has drawn senior 

judges into the political fray by requiring them to rule 
on the ‘merit’ of an individual piece of statute law as 
opposed to its ‘application’.

■ The Factortame case (1990) established the 
precedent that UK courts can ‘suspend’ Acts of 
Parliament where they are thought to contradict EU 
law.

■ The creation of the Supreme Court in 2009 and 
the physical relocation of those senior judges to 
Middlesex Guildhall has brought senior judges into 
the public arena and subjected them to greater 
scrutiny by the media.

■ Politicians have broken with convention by publicly 
criticising rulings handed down by senior judges. 
Theresa May did this when she was home secretary.

No
■ The appointments process for senior judges has been 

made more transparent and less open to accusations 
of political interference through the creation of the 
JAC and the separate Supreme Court appointment 
process.

■ Although ‘politicisation’ is often associated with 
political interference and/or control, the UK senior 
judiciary has, in fact, become more independent in 
the wake of the Constitutional Reform Act (2005), 
including, for example, the downgrading of the role of 
Lord Chancellor. 

■ Increased conflict between judges and politicians 
is a positive thing because it shows that the courts 
are prepared to challenge the government when it 
appears to be encroaching upon our civil liberties.

■ The fact that senior judges still benefit from security 
of tenure and guaranteed salaries helps to insulate 
them from political pressure.
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The power of the UK Supreme Court
While the US Supreme Court can declare Acts of Congress 
unconstitutional, thereby striking them down, the UK Supreme Court has 
no such power in respect of parliamentary statute. This is because statute 
law remains the supreme source of constitutional law in the UK.

The importance of judicial review
Despite the fact that statute law remains the supreme source of 
constitutional law in the UK, the Supreme Court wields considerable 
influence through its use of judicial review.

While it is helpful to have an awareness of the judiciary in its broader 
sense, the Supreme Court and the Courts of Appeals that operate directly 
below it are of most interest to students of politics. This is because it 
is these higher tiers of the judiciary that have the power to set legal 
precedent, establishing common law through their use of judicial review. 
In short, these higher courts clarify the meaning of the law as opposed to 
simply applying the letter of the law.

Judicial review often requires senior judges to clarify the legal meaning 
of a particular law or regulation. Judicial review may also involve 
reviewing appeal cases heard previously at lower (‘inferior’) courts.

As we have noted, the doctrine of parliamentary sovereignty and 
supremacy of statute law means that judicial review in the UK is generally 
seen as being less significant than in the USA, where the US Supreme 
Court can strike down pieces of regular statute that are judged to have 
violated the provisions of the US Constitution.

In the UK, judicial review traditionally involved little more than judges 
determining whether or not a public official had operated beyond the 
authority granted to them under the law (i.e. acted ultra vires), as 
opposed to questioning the basis of the law itself.

The changing character of judicial review in the UK
Although the ability to make ultra vires rulings is still an important 
weapon in the Supreme Court’s armoury, the power of the UK judiciary 
has been enhanced by two key developments in recent years:
■ the growing importance of European Union law
■ the impact of the Human Rights Act (1998)

European Union law and the Supreme Court
Under the European Communities Act (1972), the UK incorporated the 
Treaty of Rome into UK law. The effect of this simple change was to give 
European laws precedence over conflicting UK statutes, whether past or 
present.

Supreme Court Justice Lord Mance said that Parliament gave the ECJ 
[European Court of Justice] a blank cheque when it drafted the 1972 
European Communities Act in such a way as to give the EU a higher 
status. ‘No explicit constitutional buttress remains against any incursion 
by EU law whatever’, he said.

Lord Mance quoted in Daily Telegraph, 8 June 2016

Key terms

Common law  The body of 
legal precedent resulting from 
the rulings of senior judges. 
Sometimes referred to as case 
law or judge-made law, it is 
an important source of the UK 
constitution.

Judicial review  The process by 
which judges review the actions 
of public officials or public 
bodies in order to determine 
whether or not they have acted 
in a manner that is lawful.

Ultra vires  The phrase comes 
from Latin and means ‘beyond 
the authority’ or ‘beyond one’s 
powers’. The process of judicial 
review can be used to determine 
whether or not a minister or 
other government officer has 
acted ultra vires: that is, beyond 
the authority granted to them 
in law.
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For many years this simply meant that the UK government could be 
called to account at the European Court of Justice (ECJ). However, in the 
wake of the Factortame case (1990), UK courts have also been able to 
suspend UK statutes that appear to be in violation of EU law.

Key terms

Factortame  A case in which 
the European Court of Justice 
established the precedent that 
UK courts can suspend UK 
statute law where it appears to 
violate EU law, at least until the 
European Court of Justice is able 
to make a final determination as 
to the legality of the statute in 
question. The case took its name 
from a Spanish-owned fishing 
company, Factortame Limited, 
which had challenged the 
legality of the Merchant Shipping 
Act (1988) under European law.

Case study

The UK Supreme Court hearing a case 
relating to EU law
United States of America v Nolan (2015)
This case resulted from a claim against the US government under the Trade 
Union and Labour Relations Act 1992. Nolan, who had been employed by 
the US Army at a base in Hampshire, had argued that there should have 
been more consultation with workers’ representatives before making her 
redundant. The US government argued that the secretary of state had 
acted ultra vires under the European Communities Act (1972), because the 
regulations under which Nolan had made her original claim went beyond 
the basic rights given under EU Law. The Supreme Court found in Nolan’s 
favour, arguing that the secretary of state had not exceeded his powers 
when issuing regulations in 1995.

Questions
■ Why did the US government feel that giving an employee a right to proper 

consultation before making them redundant was ultra vires?
■ What does this case tell us about the nature and complexity of the 

Supreme Court’s work?

Activity

What are the likely changes in how the judiciary works following Britain’s 
exit from the EU?

The Human Rights Act and the Supreme Court
Before 1998, cases brought under the European Convention on Human 
Rights (ECHR, 1950) were heard at the European Court of Human Rights 
(ECtHR) in Strasbourg. The Human Rights Act (HRA, 1998) came into 
force in October 2000. It incorporated most of the articles of the ECHR 
into UK law, thereby allowing citizens to pursue cases under the ECHR 
through UK courts as opposed to having to go directly to the ECtHR in 
Strasbourg.

Since the HRA is based on the Council of Europe’s ECHR, rather than 
on EU law, it is not superior to parliamentary statute, as EU laws are 
under the Treaty of Rome. Under the HRA, the Supreme Court is only 
able to issue a declaration of incompatibility where a parliamentary 
statute appears to violate the rights guaranteed — and parliament is 
not obliged to amend the offending statute. That said, the HRA (like the 
ECHR) has a ‘persuasive authority’ that has enhanced the protection of 
individual rights in the UK.

Key term

European Convention on 
Human Rights (1950)  The 
ECHR was established by 
the Council of Europe, an 
intergovernmental body that 
is separate from the European 
Union and not to be confused 
with the EU’s Council of 
Ministers or European Council. 
Alleged violations of the ECHR 
are investigated by the European 
Commission on Human Rights 
and tried in the European Court 
of Human Rights, based in 
Strasbourg. Again these bodies 
are not to be confused with the 
EU’s European Commission and 
European Court of Justice.
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Case study

Ultra vires and the European Convention on Human Rights
R. (Reilly) v Secretary of State for Work and 
Pensions (2016)
Reilly argued that, in requiring her to work for a private 
company in order to receive her benefit payments, the 
Department of Work and Pensions (DWP) had infringed 
the protection against slavery provided in Article 4 of 
the European Convention on Human Rights (ECHR).

On appeal in 2013, the Supreme Court concluded 
that while the DWP had not infringed the ECHR in 
introducing ‘welfare to work’, the scheme was unlawful 
because the department had operated ultra vires, 
i.e. beyond the authority given to it by parliament. 
By then the government had already passed the 

Jobseekers (Back to Work Schemes) Act, which changed 
the law retrospectively so that no offence had been 
committed. In 2016, the Court of Appeal eventually 
ruled that this move was incompatible with Article 6 
of the ECHR (which guarantees the right to a fair trial) 
but confirmed that it was up to the government and 
parliament to decide how to proceed in light of that 
declaration of incompatibility.

In this case the court ruled that the government 
department in question (the DWP) had not established 
slavery, which is prohibited under the ECHR, but had 
acted beyond the authority given to it by parliament 
under statute law.

Questions
■ Does the reason why the department in question lost the case really make any difference? Explain your answer.
■ What does the final paragraph in the case study tell us about the power of parliament and the status of the ECHR 

(and the Human Rights Act)?

The following case study illustrates both the extent of the ultra 
vires power and its limitations, while also demonstrating the extent of 
the judiciary’s power under the ECHR (and the Human Rights Act that 
incorporates the Convention into UK law).

The limitations of the Supreme Court’s power under 
the Human Rights Act
As we have seen, the HRA does not have the same legal status as EU 
law or the US Bill of Rights, with the latter being both entrenched and 
superior to regular statute. As a regular piece of statute, the HRA can 
be amended, ‘suspended’ (derogated) — in its entirety or in part — or 
simply repealed, like any Act.

While the courts cannot strike down parliamentary statute under the 
HRA, they can make a declaration of incompatibility and invite parliament 
to reconsider the offending statute. Furthermore, where statute is silent 
or unclear, the courts can make even greater use of the HRA by using 
its provision to establish legal precedent in common law. In addition, 
we should remember that the HRA also has a hidden influence through 
the process by which draft legislation is now examined by parliament’s 
Joint Committee on Human Rights in order to ensure that it is HRA-
compatible.

Key term

Derogation  A process by which 
a country is exempted, perhaps 
temporarily, from observing 
a law or regulation it has 
previously agreed to abide by. 
Under Article 15 of the European 
Convention on Human Rights 
(ECHR), national governments 
are permitted to derogate some 
of the convention’s articles in 
times of national crisis.
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The overall impact of the UK Supreme Court
The UK does not have an entrenched, codified, and supreme constitutional 
document — a set of ‘fundamental laws’ akin to the US Constitution. 
As we have seen, therefore, it is impossible for the UK Supreme Court to 
‘strike down’ Acts of Parliament or move against the government in the 
way that its US counterpart can tear up Acts of Congress and force the 
president to back down.

The court’s power is therefore limited to the four main areas identified 
over the course of this chapter: 
■ revisiting and reviewing earlier legal precedent established under 

common law and case law (judge-made law)
■ making ultra vires rulings where the court judges that public bodies 

have acted beyond their statutory authority
■ addressing disputes arising under EU law
■ issuing ‘declarations of incompatibility’ under the Human Rights Act 

(1998)

Table 6.2 Five key cases from the first 5 years of the Supreme Court

Year Case Focus Significance of the ruling

2009 R v Horncastle & others Hearsay evidence Hearsay evidence could be used as a basis for conviction 

2011
Al Rawi and others v The 
Security Service and others

Secret hearings
Outlawed the use of secret evidence in court by the 
intelligence services

2013
Prest v Petrodel Resources Ltd 
and others

Company law and 
divorce law

Company assets should normally be seen as separate 
from individual assets

2014
R (HS2 Action Alliance Limited) v 
Secretary of State for Transport

EU directives and the 
monitoring of Parliament

EU directives did not require government to consult 
more widely over HS2 (planned high-speed railway)

2014
R (Nicklinson) v Ministry of 
Justice

Right to die
Article 8 of the ECHR could not be used to justify 
assisted suicide over the Suicide Act (1961)

Cases identified in ‘Lord Neuberger on the Supreme Court: five key cases from its first five years’, Independent, 11 October 2014

While the court has definitely developed a more public profile since its 
creation in 2009, Lord Philips’ prediction that the change would essentially 
be one of ‘form rather than of substance’ has largely been borne out. In 
an article marking the first 5 years of the court, Lord Neuberger identified 
‘key cases’ that clearly do not represent a significant departure from what 
the Law Lords might have done previously (see Table 6.2).

In the years since Lord Neuberger selected his ‘top five’, the kinds 
of rulings that the court has handed down continue to be similar in 
character to those that the Law Lords might have issued in the years 
prior to the establishment of the Supreme Court. This was certainly true 
in the case of R v Jogee (2016), as we have seen, where the precedent of 
‘joint enterprise’ established under Chan Wing-Siu v The Queen (1985) was 
reviewed and refined.

Is the Supreme Court too powerful?
Such questions are generally rooted in the notion that there has been a 
blurring of the traditional distinction between the politicians who ‘make’ 
the law and the judges who should simply ‘apply’ it — that senior judges 
have become little more than ‘politicians in robes’.
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Such a distinction will always be flawed as a result of the role that 
senior judges play in interpreting and clarifying the law when resolving 
disputes that arise under it. The Supreme Court’s ability to establish 
precedent through common law could therefore be seen as a quasi-
legislative power.

The unelected nature of the UK Supreme Court
Criticism of the Supreme Court on the grounds that it is too powerful 
for an entirely unelected body is clearly misguided. As we have already 
established, the Supreme Court has no more power than the Appellate 
Committee of the House of Lords that it replaced back in 2009. Although 
it is often said that the House of Lords wields too much power for an 
unelected body, that was never a criticism levelled at the Law Lords who 
sat in the Appellate Committee. Moreover, we should remember that it is 
rare for those in senior judicial positions worldwide to be elected to office. 
Judicial independence requires that senior judges are free to interpret the 
law and dispense justice fairly, without fear of being arbitrarily removed 
from office through the ballot box (or by any other means).

The Roman poet Juvenal asked the rhetorical question: ‘Quis 
custodiet ipsos custodes?’ (‘Who is to guard the guards themselves?’) 
From the perspective of the UK Supreme Court, it is clear that judicial 
independence demands a degree of unaccountability. It is an essential 
feature of democracy that we must at times place our trust in those who 
are not directly accountable to the citizenry at large. 

The growing authority of the UK Supreme Court
While power can be seen as the ability to do something or make 
something happen, authority can be defined as the right to take 
a particular course of action. The German sociologist Max Weber 
(1864–1920) identified three sources of authority. 

Although the UK Supreme Court has no more formal power than that 
held previously by the Appellate Committee of the House of Lords, and 
could not really be said to ‘tick’ any of Weber’s boxes, it could be argued 
that the new court nonetheless possesses greater authority than the 
body it replaced. This is because the very nature of its institution and its 
operation has changed the way in which it is perceived as an institution, 
thus transforming the way in which other institutions, the media and the 
wider public have come to view and accept its rulings.

The potential impact of Brexit on the power or 
authority of the UK Supreme Court
The departure of the UK from the European Union (EU) will inevitably 
have an impact on the status, power and authority of the UK Supreme 
Court. It is important, however, to distinguish between those institutions 
and processes which are part of the EU, and those which are not.

Brexit and the court’s power under the  
Human Rights Act
Those who argued in favour of the UK leaving the EU have often 
also been the fiercest critics of the European Court of Human Rights 

Key term

Quasi-legislative  Where the 
impact of differences in the 
court’s interpretations over time 
can appear tantamount to a 
legislative change, even though 
parliament has made no changes 
to statute law.

In focus

Max Weber’s three 
sources of authority
■ Traditional authority based 

on established traditions and 
customs

■ Charismatic authority based on 
the characteristics of leaders

■ Legal–rational authority 
granted by a formal process, such 
as an election

In focus

Factors enhancing the 
authority of the UK 
Supreme Court
■ There is a more independent 

and less opaque appointments 
process than that which applied 
to the Law Lords.

■ There is a clearer separation of 
powers accompanied by a clear 
physical separation between 
legislature and judiciary.

■ There is an ongoing process of 
‘demystification’ — with public 
visits, an intelligible website 
and enhanced coverage in the 
mainstream media.
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(ECtHR), the body established in 1959 to hear cases arising under the 
1950 European Convention on Human Rights (ECHR). That Convention, 
incorporated into British law under the Human Rights Act (HRA, 1998), 
is problematic for those who see it as a threat to the independence and 
sovereignty of the Westminster Parliament. Irrespective of the merits 
or demerits of that view, however, the reality is that the ECHR was 
established not by the European Union, but by the Council of Europe; an 
entirely separate organisation, founded in 1949 by Britain and nine other 
European states.

Thus, leaving the EU would not, in itself, remove our obligations 
under the ECHR any more than would repealing the HRA. The only way 
to remove ourselves from the jurisdiction of the ECtHR would be to 
withdraw from the Convention itself — an almost unthinkable act, given 
that all European states (with the exception of the Vatican City, Belarus 
and Kazakhstan) are current signatories.

Leaving the EU would not remove our 
obligations under the ECHR

Distinguish between

European Court of Human Rights and European Court of Justice

European Court of Human Rights 
l The European Court of Human Rights was 

established by the Council of Europe.
l It hears cases brought under the European 

Convention on Human Rights.
l It is based in Strasbourg but is not an EU institution.

European Court of Justice
l The European Court of Justice is the ‘supreme 

court’ of the European Union.
l It hears cases arising under EU law.
l It is based in Luxembourg.
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Brexit and the court’s power under EU law
Whereas leaving the EU would have little or no direct impact on 
the status of the HRA, the ECHR or the ECtHR, Brexit would involve 
withdrawing from the Treaty of Rome, meaning that EU law would no 
longer take precedence over UK law and the European Court of Justice 
(ECJ) would no longer have jurisdiction over the UK. This would impact on 
the work of the UK Supreme Court in two ways because:
■ A proportion of its current caseload relates to EU law.
■ The removal of a court that is, in theory, superior to the Supreme 

Court in some aspects of law would enhance its status and authority.

A decision to withdraw from the ECHR as well as the EU (removing the 
UK from the jurisdictions of both the ECtHR and the ECJ) would obviously 
leave the UK Supreme Court in a greatly enhanced position.

Conclusions
Those comparing the UK Supreme Court with its US counterpart often 
assume that the power of the latter must be clearly set out in the US 
Constitution. That is simply not the case. Article 3 of the US Constitution 
concerns itself more with the organisation of the federal judiciary court 
than with its power. Indeed, the Constitution makes no explicit mention 
of the US Supreme Court’s primary tool, ‘judicial review’. That power was 
instead ‘discovered’ by the court, developed over time through the court’s 
own rulings — and by the willingness of other key players to accept 
them.

In a sense, therefore, while the UK has no codified constitution, no 
‘fundamental law’ for the UK Supreme Court to interpret, and it has been 
granted no new powers beyond those previously held by the Appellate 
Committee of the House of Lords, its status and authority are developing 
along a similar trajectory to that followed by its US counterpart. Just how 
far the UK Supreme Court will travel down the US path in the absence of 
a codified constitution will depend on the extent to which it can sustain 
the confidence and support of other key players and of the wider public.

Further reading

Garnett, M. (2011) ‘Supreme Justice? The US and UK Supreme Courts’, 
Political Insight, Vol. 2, No. 1, pp. 26–28.

McNaughton, N. (2012) ‘UK judges: too powerful or not powerful 
enough?’, Politics Review, Vol. 21, No. 3, pp. 28–31.
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UK/US comparison

The UK and US judiciary
■ Under the US Constitution, individual US states are free to organise their own state-level judiciary largely as they see 

fit. As a result, UK/US comparisons tend to focus on the higher levels of the US federal judiciary in the USA and the 
senior judiciary in the UK.

■ The US judiciary, like the UK judiciary, is broadly hierarchical in structure. The US Supreme Court sits above 13 US 
Federal Circuit Courts of Appeal, with US District Courts, the US Claims Court and the US Court of International Trade 
at the lowest tier.

■ Whereas the UK Supreme Court comprises 12 members (the president of the court, the deputy president of the 
court and 10 Justices of the court), the US Supreme Court has numbered nine justices since 1869 (with one chief 
justice and eight associate justices).

■ US courts, like their UK counterparts, are expected to operate with high levels of judicial independence and judicial 
neutrality. Judges on both sides of the Atlantic must rely on other state institutions to enforce their judgements. 

■ The UK Supreme Court inherited its main powers from the Law Lords who sat in the Appellate Committee of 
the House of Lords that the Supreme Court replaced in 2009. The role and powers of the US Supreme Court are 
set out in Article 3 of the US Constitution but the court’s main power — that of judicial review — is not clearly 
enumerated. This power was instead ‘discovered’ by the court in the case of Marbury v Madison (1803) and extended 
in a number of landmark cases thereafter.

■ The power of judicial review allows the US Supreme Court to strike down regular Acts of Congress if they violate 
constitutional provisions. This makes the US Supreme Court significantly more powerful than its UK counterpart — 
which, in the absence of a codified and supreme constitution, has the doctrine of parliamentary sovereignty and the 
supremacy of statute law to contend with.

■ The US Bill of Rights is far harder to change or ignore than the UK Human Rights Act (1998), which can easily be 
repealed or derogated in times of national emergency. Subsequent amendments to the US Constitution have offered 
citizens further entrenched guarantees. For example, the 14th Amendment (1868) guarantees equal protection 
under the law.

What you should know
Having read this chapter you should have knowledge and understanding of the following:
■ The term ‘judiciary’ refers collectively to all judges in the UK, from lay magistrates all the way up to justices 

of the UK Supreme Court. However, students of politics are primarily concerned with the work of the 
Supreme Court.

■ Under the doctrine of the rule of law, judges are expected to operate under the twin principles of judicial 
independence and judicial neutrality. Judicial independence requires that judges are able to apply the law as 
they see fit, free from external political controls. Judicial neutrality demands that justices set aside personal 
bias when applying the law.

■ In recent years, the independence of the UK judiciary has been enhanced as a result of reforms to the judicial 
appointments process and the greater separation of powers achieved following reforms to the role of Lord 
Chancellor and the creation of a new UK Supreme Court.

■ The Supreme Court can defend the rights of citizens by making ultra vires rulings where government officials 
have acted beyond their authority, by issuing a declaration of incompatibility under the Human Rights Act 
(1998), or by finding that UK law violates EU law — for as long as the UK remains an EU member state.

■ The Supreme Court has the power to establish legally binding precedent or ‘common law’ using the power 
of judicial review. This role is particularly significant where statute law is ambiguous or unclear, or where the 
laws passed by parliament conflict with European law or are deemed incompatible with the Human Rights 
Act (1998).

■ The Supreme Court was not afforded any significant powers beyond those held by the Appellate Committee 
of the House of Lords, which it replaced in October 2009, but it has grown in status and authority in recent 
years and may well continue to do so.
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Exam focus
Short-answer questions (around 5 minutes each)
Explain, using examples, the meaning of each of the following terms:

 1 Judicial review

 2 Ultra vires

 3 Factortame

 4 Judicial Appointments Commission (JAC)

Mid-length questions (around 10 minutes each)
 1 Outline two arguments ‘for’ and two arguments ‘against’ the Human Rights Act (1998).

 2 Outline the main differences between:
(a) The Human Rights Act (1998) and a US-style Bill of Rights
(b) Judicial independence and judicial neutrality
(c) The European Court of Human Rights and the European Court of Justice

Mini-essays (around 25–30 minutes each)
Write a mini-essay in response to each of the following questions:

 1 ‘The senior judiciary in the UK is neither independent nor neutral.’ Discuss. 

 2 ‘A loud sounding nothing.’ Assess this verdict of the UK Supreme Court.

 3 ‘Politicians wearing wigs.’ To what extent would you accept this view of senior judges in the UK?
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